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ORGANIZATION AND OPERATION 
OF THE CONFERENCE 



The Administrative Conference of the United States was estab- 
lished as a permanent independent Federal agency by the Adminis- 
trative Conference Act of 1964 (5 U.S.C. §§ 571-576) and was acti- 
vated by the appointment of its first Chairman in January 1968. Its 
purpose is to identify the causes of inefficiency, delay, and unfair- 
ness in administrative proceedings affecting private rights, and to 
recommend improvements to the President, the agencies, the Con- 
gress, and the courts. 

The statutory provisions governing the organization and opera- 
tion of the Conference are set forth at the end of this report. The 
Conference consists of three entities — the Office of the Chairman, 
the Council, and the Assembly. 



THE OFFICE OF THE CHAIRMAN 

The Chairman of the Administrative Conference is appointed by 
the President, with the advice and consent of the Senate, for a term 
of 5 years. He is the chief executive of the Conference and its only 
full-time compensated member. 

The Chairman, with the approval of the Council, appoints the 
public members of the Conference. He presides at plenary sessions 
of the Assembly and at Council meetings. He is the official spokes- 
man for the Conference in relations with the President, the Con- 
gress, the Judiciary, the agencies, and the pubhc. He has authority 
to investigate matters brought to his attention by individuals inside 
and outside Government, and to designate subjects for Conference 
recommendations. The Chairman is served by a small permanent 
staff whose principal duties are to furnish administrative and re- 
search support to the Assembly and committees of the Conference, 
to follow and assist in the work of consultants, and to help the 
Chairman in securing implementation of recommendations and in 
providing advice and assistance to the agencies and to committees of 
the Congress. 

Robert A. Anthony, the fourth Chairman of the Administrative 
Conference, was appointed by President Ford on August 23, 1974. 
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Chairman Robert A. Anthony presiding at the Conference's Seventeenth Plenary 
Session. 



THE COUNCIL 



The Council consists of the Chairman and 10 other members who 
are appointed by the President for 3-year terms, of whom not more 
than one-half may be drawn from Federal agencies. Its functions are 
similar to those of a corporate board of directors. It has authority to 



call plenary sessions of the Conference and fix their agendas, to rec- 
ommend subjects for study, to receive and consider reports and rec- 
ommendations before they are considered by the Assembly, and to 
exercise general budgetary and policy supervision. 

On September 28, 1978, six new council members were appointed 
to three-year terms by President Carter. These persons included 
Joan Z. Berstein, General Counsel of the Environmental Protection 
Agency; Michael J. Egan, Associate Attorney General, Department 
of Justice; Margaret A. McKenna, Deputy Counsel to the President; 
and Michael Pertschuk, Chairman of the Federal Trade Commis- 
sion. The President designated Ms. McKenna as Vice Chairman of 
the Conference. At the same time, two new public members of the 
Council were named, Ira M. Millstein of New York and Otis M. 
Smith of Detroit. The President also reappointed public member 
Walter Gellhorn of New York, who has been a member of the Coun- 
cil since the Conference was activated in 1968. 

During the year two valued public members of the Council, Mar- 
ion Edwyn Harrison of Washington and Edwin M. Zimmerman of 
Washington, left the Council. 




Council Members Edward C. SchmultSj Betty Southard Murphy, Richard C. Van- 
Dusen and Walter Gellhorn. 



THE ASSEMBLY 



The Assembly of the Conference is composed of the entire mem- 
bership, which by statute may not be less than 75 members nor 
more than 91. The Conference at present has 89 members. The 
Chairman and the other members of the Council account for 11 of 
this number. The remaining 78 fall into the following groups: 

First, the act confers membership upon the Chairman of each in- 
dependent regulatory board or commission (5 U.S.C. § 573 (b)(2)). 



Under this provision 14 boards and commissions have statutory 
members. In addition, pursuant to 5 U.S.C. § 573(b)(4), one of these 
agencies has been allotted a second member by the Council for the 
purpose of permitting the designation of an administrative law 
judge. The agencies in this category, with the number of members, 
are: 

1. Board of Governors of the Federal Reserve System 1 

2. Civil Aeronautics Board 1 

3. Commodity Futures Trading Commission 1 

4. Consumer Product Safety Commission 1 

5. Federal Communications Commission 1 

6. Federal Election Commission 1 

7. Federal Home Loan Bank Board 1 

8. Federal Maritime Commission 2 

(Includes Administrative Law Judge) 

9. Federal Energy Regulatory Commission 1 

10. Federal Trade Commission 1 

11. Interstate Commerce Commission 1 

12. National Labor Relations Board 1 

13. Nuclear Regulatory Commission 1 

14. Securities and Exchange Commission ^ 

Total 15 

Second, the act grants membership to the head (or his designee) 
of each executive department or other administrative agency desig- 
nated for this purpose by the President (5 U.S.C. § 573(b)(3)). Act- 
ing under this authority, the President has designated 12 Cabinet 
departments for membership, and the Council has acted to provide 
some of them additional members, as follows: 

1. Department of State 1 

2. Department of the Treasury 2 

(Incudes Internal Revenue Service) 

3. Department of Defense 1 

4. Department of Justice 1 

5. Department of the Interior 1 

6. Department of Agriculture 1 

7. Department of Commerce 1 

8. Department of Labor 2 

(Includes Administrative Law Judge) 

9. Department of Health, Education, and Welfare 3 

(Includes Social Security Administration and Food and Drug Administration) 

10. Department of Housing and Urban Development 1 

11. Department of Transportation 2 

(Includes Federal Aviation Administration) 

12. Department of Energy 1 

Total n 

The other administrative agencies designated for membership by 
the President are as follows: 

1. Environmental Protection Agency 1 

2. Federal Deposit Insurance Corporation 1 
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3. Equal Employment Opportunity Commisssion 

4. General Services Administration 

5. National Aeronautics and Space Administration 

6. Office of Management and Budget 

7. Occupational Safety and Health Review Commission 

8. Small Business Administration 

9. U.S. Commission on Civil Rights 

10. U.S. Civil Service Commission* 

11. U.S Postal Service 

12. Veterans Administration 

Total 12 

The final group consists of the pubHc members appointed by the 
Chairman with the approval of the Council for 2-year terms. These 
members, who must comprise not less than one-third nor more than 
two-fifths of the total membership, are selected in such a manner as 
to provide broad representation of the views of private citizens of 
diverse experience. They are chosen from among members of the 
practicing bar, scholars in the field of administrative law or gov- 
ernment, and others specially informed with respect to Federal ad- 
ministrative procedure. They are reimbursed for travel expenses 
but otherwise serve without compensation. At present, the public 
memberships number 35, of which one is vacant. The terms of all 
incumbent public members expired on June 30, 1978. The Chairman, 
with the approval of the Council, reappointed 23 members and des- 
ignated 13 new members for 2-year terms, to serve until June 30, 
1980. 

In addition, pursuant to section 4 of the bylaws, the Chairman, 
with the approval of the Council, may make liaison arangements 
with representatives of the Congress, the Judiciary, Federal agen- 
cies, and professional associations not represented on the Confer- 
ence. Individuals who serve in such a capacity participate in the 
deliberations of the Conference with privileges of the floor but do 
not vote. Curently, seven liaision arangements are in effect. 

The Assembly, which has ultimate authority over all activities of 
the Conference, operates much like a legislative body. It has 
adopted bylaws establishing nine standing committees, currently 
chaired by the following members: 

1. Agency Decisional Processes James E. Wesner 

2. Agency Organization and Personnel Earl W. Kintner 

3. Compliance and Enforcement Proceedings Anthony L. Mondello 

4. Grants, Benefits and Contracts S. Neil Hosenball 

5. Judicial Action Clark Byse 

6. Judicial Review William H. Allen 

7. Licenses and Authorizations Owen Olpin 

*Office of Personal Management, as of January, 1979. 




Council Member Michael J. Egan in debate at Eighteenth Plenary Session 



8. Ratemaking and Economic 

Regulation Betty Jo Christian 

9. Rulemaking and Public 

Information Cornelius B. Kennedy 



These committees meet periodically to plan and guide research by 
academic consultants and by the Conference's professsional staff, 
and on the basis of such research to frame proposed recommenda- 
tions for consideration by the Assembly. When a study and tenta- 
tive recommendation have been prepared, they are circulated to the 
affected agencies for comment and reexamined by the committee in 
light of the replies. After final committee approval, a proposed rec- 
ommendation is transmitted to the Council and then to the Assem- 
bly for final action in plenary session. The Assembly may adopt the 
recommendation in the form, proposed, amend it, refer it back to 
committee or reject it entirely. 

Since January 1968 the Assembly of the Conference has adopted a 
total of 71 recommendations many with multiple parts, of which 4 
were adopted during the period covered by this report. 

Volumes I, 11, and III of the recommendations and reports of he 
Administrative Conference of the United States, published in June 
1970, June 1973, and June 1975, respectively, contain the official 
texts of the recommendations and statements adopted by the As- 
sembly during the period January 8, 1968, to June 30, 1974. A 
fourth volume, covering the period from June 30, 1974 through De- 
cember 31, 1977, is now in the process of being printed; an index to 




White House Domestic Policy Staff Associate Director Si 
Lazarus, telling members of the Administration's plans for 
the Administrative Conference. 



Volumes I-IV has also been prepared. These volumes also contain 
the full texts of the research reports that support the recommenda- 
tions, and a bibliography of other reports prepared under the aus- 
pices of the Conference. (Copies may be obtained from the Superin- 
tendent of Documents, U.S. Government Printing Office, Washing- 
ton, D.C.) The recommendations and statements of the Conference, 
including those adopted since the pubhcation of volume III of the 
Conference's recommendations and reports, are also pubHshed in 
the annual reports of the Conference; in the Federal Register (38 
F.R. 16839, 39 F.R. 4846, 39 F.R. 23041, 40 F.R. 27925, 41 F.R. 
3982, 41 F.R. 29653, 41 F.R. 30319, 41 F.R. 56767, 42 F.R. 54251, 
43 F.R. 27507, 44 F.R. 1357); and those of a continuing interest in 
the Code of Federal Regulations, Title I, parts 305 and 310. 



ACTIONS OF THE ASSEMBLY 



The Seventeenth (June 8-9) and Eighteenth (December 14-15) 
Plenary Sessions were held in Washington in 1978. The Assembly 
adopted four recommendations and a new Conference bylaw. The 
full texts of the recommendations appear at page 34 below. A sum- 
mary of each follows: 

Summary of Recommendation 78-1 Reduction of Delay in 
Ratemaking Cases 

The purpose of this recommendation is to improve ratemaking 
proceedings, for the benefit of both the regulated and the users of 
regulated services, through specific steps to reduce delays in the 
ratemaking process, including the use of rulemaking for generic is- 
sues, more systematic collection of data, and increased emphasis on 
settlement of rate cases. 

The first part of this recommendation urges the use of rulemaking 
procedures to achieve a single resolution of pohcy issues otherwise 
arising in several cases. The rules developed on these issues should 
then be binding in subsequent individual cases. The recommenda- 
tion does suggest, however, that the agency also provide by rule 
that parties may seek different treatment upon a compeUing show- 
ing that application of the general rule is not appropriate. Part A 
also calls for periodic agency reexamination of these generic deter- 
minations in subsequent rulemaking proceedings, with individual 
rate proceedings involving an issue then under restudy ordinarily to 
go forward to a decision without awaiting the conclusion of the new 
rulemaking proceeding. 

Part B recommends that rulemaking agencies collect data rel- 
evant to rate changes on a systematic rather than an episodic basis, 
and use more sophisticated data processing techniques than are now 
in general use. To avoid an increase in the paperwork burden on the 
regulated firm, the recommendation suggests that this information 
be obtained through a restructuring of existing reporting formats. 
The agencies are also urged to assure that the information sought is 
likely to be of direct and focused relevance to forthcoming rate pro- 
ceedings and that the information is made accessible to the public to 
the extent permitted by law. 

Part C proposes an increased emphasis upon the settlement of 
rate cases to reduce the need for formal decisions and opinions. To 
insure that negotiated settlements take account of public interests 
other than those of the immediate disputants, the recommendation 
provides that agencies should retain the authority to approve or 
disapprove settlements. 
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Summary of Recommendation 78-2 Procedures for 

Determining Social Security Disability Claims 

This recommendation prescribes improvements in the Social Se- 
curity hearings and appeals system while reinforcing existing 
sound practice. Based upon the conclusion that the problems that 
infect the hearings and appeals process are not so overwhelming 
that the proposal of a markedly different system is required, the 
recommendation suggests changes that are for the most part inter- 
stitial and conservative. 

Part A of the Recommendation favors continued use of adminis- 
trative law judges to decide disability claims, and urges the Bureau 
of Hearings and Appeals to articulate appropriate productivity 
norms concerning such judges' performance. 

Part B calls for increased attention to the need for prehearing 
development of evidence, including experimentation with wider use 
of prehearing interviews. It recommends improved utilization of 
treating physicians and claimants as sources of information. It also 
recommends adoption of reforms concerning the taking of official 
notice of vocational facts, the testimony of vocational experts, the 
rights of claimants to examine posthearing evidence, and the proc- 
essing of congressional inquiries. 

Part C recommends limitations on the Appeals Council's receipt of 
new evidence after the hearing record is closed. It also urges the 
Social Security Administration to devote more attention to the de- 
velopment and dissemination of precedent materials and the Bureau 
of Hearings and Appeals to continue an aggressive quahty assur- 
ance program. 

Part D of the Recommendation suggests that the Secretary 
should state the reason when seeking a "Secretary-initiated" re- 
mand pursuant to Section 205 of the Social Security Act. 

Finally, Part E recommends that the Bureau of Hearings and Ap- 
peals fully inform claimants prior to the hearing of their opportunity 
to be represented by an attorney or a lay representative, and that 
the Bureau assist in the development of training programs for at- 
torneys and lay representatives. 

Summary of Recommendation 78-3 Time 
Limits on Agency Actions 

The principal thrust of this recommendation is that timetables or 
deadlines established by individual agencies to govern their own 
proceedings can be useful tools for reducing delays and are prefera- 
ble to more rigid statutory time limits, which have proven largely 
ineffective and which tend to undermine an agency's ability to es- 
tablish its priorities and to control the course of its proceedings. 



The recommendation urges that Congress, before imposing statu- 
tory time limits, consider requiring agency-established timetables 
or guidelines. It suggests that agencies could also be required to 
explain in status reports significant departures from their own 
adopted timetables. The Conference's recommendation states that 
Congress should not ordinarily impose statutory time limits on 
either adjudicatory or rulemaking proceedings. If it does so, how- 
ever, it should observe certain specified safeguards, including pro- 
visions for periodic reconsideration of the statutory limit and ex- 
press provision as to whether affected persons may enforce the time 
limit through judicial action. 

The Conference further recommends that each affected agency 
adopt time limits or guidelines for the prompt disposition of its ad- 
judicatory and rulemaking actions, either by announcing schedules 
for particular agency proceeding or by adopting regulations that 
contain general timetables for dealing with categories of the 
agency's proceedings. 



Summary of Recommendation 78-4 

Federal Agency Interaction with 

Private Standards-setting Organizations 

in Health and Safety Regulation 

This recommendation calls upon agencies which have authority to 
issue mandatory health or safety regulations to draw on the knowl- 
edge and information available in private organizations that develop 
voluntary consensus standards. In the preamble the Conference ex- 
presses the belief that agency participation in or cooperation with 
technical committees that draft voluntary consensus standards may 
result in development of standards that adequately address consid- 
erations of health or safety more efficiently and effectively than if 
the agency seeks independently to formulate standards. 

The Conference recognizes, in the preamble, that many voluntary 
standards are developed by non-governmental organizations under 
open and regular procedures designed to achieve a consensus among 
varying points of view, and without domination by particular inter- 
ests. Such procedures provide for full consideration of negative 
comments, and may provide for a review mechanism to assure com- 
pliance with prescribed procedures and for an appropriately bal- 
anced membership on technical committees. It is noted, however, 
that in some instances voluntary consensus standards may not be 
appropriate for regulatory use. Consequently, the appropriateness 
of particular voluntary consensus standards for use by an agency in 
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the development of mandatory health or safety regulations should 
be determined on a case-by-case basis. 

The substance of the recommendation is that agencies whose au- 
thority includes issuance of mandatory health or safety regulations 
should interact with active technical committees that develop rel- 
evant voluntary consensus standards substantially in accord with 
stated procedural criteria. These criteria include committee mem- 
bership representative of a broadly based and balanced array of 
interests, reasonable notice of and opportunity to participate in 
standards-development activities that are open to public scrutiny, 
adequate consideration of minority points of view, requirement of 
considerably more than a simple majority technical committee vote, 
an adequate opportunity for review, and maintenance of adequate 
documentation. To the extent that staff resources permit, agencies 
are urged to arrange for an appropriately qualified employee to 
serve on each technical committee in which the agency has a signifi- 
cant interest. These agency representives should monitor and par- 
ticipate in the committees' standards-writing activities and act, in 
general, as a communications link between the agency and relevant 
technical committees. 

The recommendation also calls upon each agency, when it is con- 
sidering whether to modify an existing mandatory health or safety 
standard or to develop a new mandatory standard, normally to seek 
the prompt cooperation and assistance of an appropriate technical 
committee if one exists. Such interactions should be made public 
under procedures providing an opportunity for the interested public 
to communicate its views. The Conference recommends also that 
Congress amend the Federal Advisory Committee Act to state 
explicitly that private organizations and committees of the sort ad- 
dressed here are outside the scope of the Act. 

The Conference recognizes that there is an existing body of volun- 
tary consensus standards, some of which may be of value to agen- 
cies for health or safety regulatory purposes. The Conference rec- 
ommends that such standards be considered with due caution and on 
a case-by-case basis. The recommendation identifies several factors 
to be considered by an agency in evaluating a voluntary consensus 
standard, including the procedural criteria noted above. It also 
identifies a variety of ways in which an agency may adapt a volun- 
tary consensus standard to meet the agency's regulatory needs. 
Agencies are urged to avoid needless inconsistencies between vol- 
untary and mandatory standards, and to review promptly any revi- 
sions of voluntary consensus standards adopted by them into regu- 
lations. The recommendation calls upon the Office of the Federal 
Register to develop procedures for dealing with revisions of volun- 
tary consensus standards which have been incorporated by refer- 
ence into the regulations of more than one agency. 
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ACTIVITIES OF COMMIHEES 

The membership participates actively in the research activities of 
the Conference through the nine standing committees prescribed by 
the Bylaws. Each committee has a generally prescribed field of in- 
quiry suggested by its title. Distinctions between committee juris- 
dictional responsbilities are intentionally fluid in order to permit the 
members wide latitude of inquiry. Since projects are often pertinent 
to the concerns of more than one committee, the Office of the Chair- 
man coordinates the committees' activities to prevent conflict or 
duplication of effort. 

1. COMMITTEE ON AGENCY DECISIONAL PROCESSES 
Chairman, James E. Wesner 

This committee was established in 1976 to address certain areas of 
agency activity that did not naturally fall within the jurisdiction of 
the previously existing committees of the Administrative Confer- 
ence; The committee's area of responsiblility includes formal ad- 
judicatory procedures, the use of particular kinds of evidence, in- 
stitutional decisionmaking, techniques of gathering and using in- 
formation, and generic causes of delay. 

Completed Project 

Statutory time Limits on agency actions (Consultant: Edward A. Tomlinson, 
University of Maryland School of Law) (Recommendation 78-3). 

Pending Projects 

Scientific and technological decisionmaking (David M. Pritzker, staff attorney). 

Use of surveys in Federal Trade Commission determinations (Consultant: Er- 
nest A. E. Gellhorn, Arizona State University College of Law). 

Agency techniques for compreshensive review of their own procedures. 

Use of cost-benefit and similar analyses in regulation (Consultant; Michael S. 
Baram, Franklin Pierce Law Center). 



2. COMMITTEE ON AGENCY ORGANIZATION AND 
PERSONNEL 
Chairman, Earl W. Kintner, succeeding Otis M. Smith 

This committee is concerned with the distribution of responsibil- 
ity and authority within agencies, including the adequacy of proce- 
dures to review internal delegations and to assure separation of 
functions; personnel practices which bear upon the competence, 
professionalism, and effectiveness of personnel involved in the con- 
duct of administrative proceedings; and administrative procedures 
which affect the hiring, compensation, and tenure of Federal em- 
ployees. 
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Pending Projects 

Agency experience under the Federal Advisory Committee Act (Consultant: 
Michael Cardozo, lawyer, Washington, D.C). 

Emergency economic control programs (Consultant: Edmund W. Kitch, Univer- 
sity of Chicago Law School). 

Separation of functions betwen OSHA and OSHRC (Consultant: Neil Sullivan, 
Rutgers University). 

Participation in agency proceedings by former agency attorneys (Consultant: 
Thomas D. Morgan, University of Illinois College of Law). 



3. COMMITTEE ON COMPLIANCE AND ENFORCEMENT 
PROCEEDINGS 

Chairman Anthony L. Mondello 

This committee examines administrative policies, techniques, and 
procedures for assuring compliance with Federal laws and regula- 
tions, including the issuance of cease and desist orders, the imposi- 
tion of fines and penalties, and the application of other sanctions. 

Pending Projects 

Disclosure as a regulatory technique (Consultant: Roy A. Schotland, 
Georgetown University Law Center). 

Role and procedures of inspectors general in Federal agencies (Consultant: 
Stanley Anderson, Unversity of California, Santa Barbara). 

4. COMMITTEE ON GRANTS, BENEFITS AND CONTRACTS 
Chairman, S. Neil Hosenball, succeeding Geoffrey C. 
Hazard, Jr. 

This committee considers the procedures by which agencies ad- 
minister Federal loan, grant, benefit, and contract programs, in- 
cluding procedures for the award or termination of financial assist- 
ance. 

Cotnpleted Project 

Procedures for determining Social Security Disability claims (Consultant: Jerry 
L. Mashaw, Yale Law School) (Recommendation 78-2). 

Pending Project 

Procedures used to resolve disputes between Federal and State Governments 
under the Supplemental Security Income program (Consultant: Peter Martin, 
Cornell Law School). 



5. COMMITTEE ON INFORMAL ACTION 
Chairjnan, Clark Byse 

This committee has a wide mandate to investigate agency action 
affecting private rights that do not involve formal, structured pro- 
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ceedings. This comprises, quantitatively, the bulk of agency action, 
and is often characterized by a particularly broad scope of agency 
discretion. 

Pending Projects 

Agencies' exercise of discretion in seeking the impositon of criminal sanctions 
(Consultant: William J. Lockhart, University of Utah School of Law). 

Department of Justice and Federal Trade Commission discretion in investigating 
and prosecuting civil antitrust cases (Consultant: Colin Diver, Boston Universtiy 
School of Law). 

Informal adjudications: procedures for assessment and mitigation of civil money 
penalites by Federal agencies (Consultant: Thomas J. Maroney, Syracuse Univer- 
sity Law School). 



6. COMMITTEE ON JUDICIAL REVIEW 
Chairman, William H. Allen 

This committee examines the law concerning judicial review of 
administrative action, and those aspects of administrative proce- 
dure that have particular effect upon the availablility or effective- 
ness of judicial review. While these matters are studied primarily 
from the perspective of the agencies, the committee also necessarily 
considers the effect of relevant case law and of new proposals upon 
the functioning of the courts themselves. 

Completed Project 

Judicial review of Veterans Administration benefits determinations (Consult- 
ant: Fred Davis, University of Missouri Law School). 

Pending Projects 

Simplified review of small cases: survey of needs (Consultant: Theodore A. 
Miles, Howard University School of Law). 

Challenging validity of regulations in enforcement proceedings (Consultant: 
Fred Davis, University of Missouri Law School). 



7. COMMITTEE ON LICENSES AND AUTHORIZATIONS 
Chairman, Owen Olpin 

This committee is principally involved in examining the process of 
licensing or certification to engage in activities that require Federal 
Government authorization. It is concerned with all aspects of that 
process, including grant, denial, transfer, modification, suspension, 
and termination. 

Co7npleted Project 

Agency interaction with private standards-setting organizations in health and 
safety regulation (Consultant: Robert W. Hamilton, University of Texas Law 
School) (Recommendation 78-4). 
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At the Seventeenth, Plenary Session. Top: Staff Attorney David M. Pritzker, 
Consultant Edward A. Tomlinson, Agency Decisional Processes Committee 
Chairman James E. Wesner. Center left: Council Member Edward C. Schvfiults, 
Securities and Exchange Commission Member Philip A. Loomis, Jr. Center 
right: Consultant Jerry L. Mashaw, Grants, Benefits and Contracts Committee 
Chairman Geoffrey C. Hazard, Jr. Bottom: Chairman Anthony, Secretary of 
Labor Ray Marshall, Council Member Edwin M. Zimmerman 



Pending Projects 

Procedures for action upon waiver and exemption applications (Consultant: 
Marshall Breger, State University of New York at Buffalo, School of Law). 
Criteria and procedures used by four Federal regulatory agencies in regulation 
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of cancer-causing substances (Consultant: Richard A. Merrill, University of Vir- 
ginia School of Law), 



8. COMMITTEE ON RATEMAKING AND ECONOMIC REGU- 
LATION 
Chairman, Betty Jo Christian, succeeding Ira M. Millstein 

This committee studies the procedures employed by the regula- 
tory agencies in establishing rates, prices, and other charges for 
regulated industries. It also examines procedures of all agencies 
with respect to activities that have the effect of economic regula- 
tion, though not directed toward specifically regulated industries — 
such as the determiniation of subsidies, tariffs, quotas, and ceilings. 

Completed Project 

The nature and sources of delay in ratemaking proceedings (Consulant: Thomas 
D. Morgan, University of Illinois School of Law) (Recommendation 78-1). 

Pending Projects 

Issuance and appeal of Department of Energy remedial orders (Consultant: 
Alfred C. Aman, Jr., Cornell Law School). 

The exceptions and other adjustment processes of the Department of Energy 
(Consultant: Alfred C. Aman, Jr., Cornell Law School). 



9. COMMITTEE ON RULEMAKING AND PUBLIC INFORMA- 
TION 

Chairman, Cornelius B. Kennedy 

This committee examines the areas of administrative activity ap- 
propriate for the conduct of rulemaking and studies the procedures 
employed. As a separate but related charge, the committee looks to 
the public availability and dissemination of information on agency 
procedures, policies, and action. 

Pending Projects 

Trade regulation rulemaking procedures of the Federal Trade Commission 
(Consultant: Barry B. Boyer, State University of New York at Buffalo, School of 
Law). 

Survey of agency prerulemaking procedures (Consultant: Peter Strauss, Co- 
lumbia University School of Law). 



A new project commissioned during the year is to be superin- 
tended by the Conference's special Steering Committee for the 
study of Internal Revenue Service Procedures, chaired by Sheldon 
S. Cohen: 

Experience under provisions of the Tax Reform Act of 1976 on confidentiality of 
tax return information (Consultant: Meade Emory, Esq., of the Seattle-King 
County Bar). 

16 



The following projects have been undertaken under auspices of 
the Office of the Chairman, but have not yet been assigned to com- 
mittees: 

Separation of functions in formal agency litigation (Consultant: Michael R. 
Asimow, University of California School of Law at Los Angeles). 

Retroactive application of regulations in public works procurement (Consultant: 
Stephen G. Wood, Brigham Young University Law School). 
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WORK OF THE CHAIRMAN'S OFFICE 

BUDGET AND STAFF 

The Conference's budget for Fiscal Year 1978 was $935,000, and 
that for Fiscal 1979 is $1,062,000. The permanent staff of the Con- 
ference varied between 17 and 20 during the reporting period. 
During this period the Office of the Chairman continued its existing 
practice of supplementing staff resources with part-time consultants 
and legal interns. 



Increase in Appropriations Ceiling 

During the past few years, the Conference has felt with increas- 
ing keenness the constraints of the statutory ceiling upon its appro- 
priations, 5 U.S.C. §576. An amendment enacted in 1972 established 
authorizations for the five-year period Fiscal 1974 through Fiscal 
1978, authorizing $950,00 for Fiscal 1978 and each year thereafter. 
These figures severely restricted the Conference in the full per- 
formance of the responsibilities properly expected of it. In an effort 
to obtain budgetary authorizations sufficient to enable it to execute 
its congressionally-mandated functions, the Conference prepared 
presentations to the Office of Management and Budget and to the 
Congress justifying a higher budget ceiling. 

The Conference's effort to relieve its fiscal ceiling culminated on 
June 13, 1978, when the President signed P.L. 95-293, an Act that 
more than doubles the Conference's appropriations ceiling from its 
prior level. The new law raised the Conference's budget authoriza- 
tion to $1,700,000 for Fiscal 1979. The ceiling will be $2,000,000 for 
Fiscal 1980 and $2,300,000 for Fiscal Years 1981 and 1982. 

Much of the credit for this legislation must go to the Chairman's 
Task Force on Ceiling and Budget, comprised of Ira Millstein as 
Chairman and seven other members: Sheldon S. Cohen, Walter 
Gellhorn, S. Neil Hosenball, Victor Kramer, Penelope H. Thunberg, 
Jerre S. Williams and Edwin M. Zimmerman. The Task Force, as 
well as staff of the Office of the Chairman, helped devise strategy 
and positions presented by Chairman Anthony to the Office of Man- 
agement and Budget and the House and Senate Judiciary Commit- 
tees. Conference Members Cornehus B. Kennedy and Sheldon S. 
Cohen and Liaison Member Harold Leventhal also offered tes- 
timony before both Committees, while numerous members and 
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friends of the Conference submitted written statements of support 
to Congress. 

The Conference's success in raising its ceiling is especially 
gratifying in view of the widespread no-growth sentiments in Con- 
gress and elsewhere. The new law can fairly be taken as a strong 
affirmation of the special importance and timeliness of the Confer- 
ence's role and an appreciation of the significant contributions it 
makes to improvement of the administrative process. 

Expansion of Conference Role 

In 1978 extensive consideration was given, in several different 
forums, to expansion of the role of the Conference in the overall 
governmental effort to improve the administrative and regulatory 
process. Congressional concern over the problem of procedural 
delay resulted in S. 2490, introduced in February by Senators 
Ribicoff and Percy. Among other things, this major bill would re- 
quire each regulatory agency to establish an office of planning and 
mangement, to establish deadhnes for its proceedings, and to sub- 
mit a report to the Administrative Conference on its compliance 
with those deadlines. A parallel recommendation of the ABA's 
Commission on Law and Economy, which proposed that the Confer- 
ence be given the authority to conduct audits of agency management 
of proceedings, was approved by the ABA's House of Delegates in 
August. In a similar vein, the General Accounting Office in its study 
of administrative law judges urged continued development of the 
Conference's Uniform Caseload Accounting System. 

Interest in the Conference's role accelerated through the year. At 
the request of the Office of Management and Budget, the Office of 
the Chairman developed staff proposals for a reorganized Adminis- 
trative Conference structured to conduct a more ample and activist 
regulatory reform program, particularly in light of the new 
rulemaking procedures mandated by Executive Order 12044 and the 
functions proposed in S. 2490. Officials of 0MB and of the Confer- 
ence have carried on a dialogue — still continuing at this writing — 
about the shape and scope of such a reorganization. 

In November, shortly after the appointment of seven new mem- 
bers, the Council of the Conference, in a letter to the President, 
formally expressed its receptivity to an expanded role for the Con- 
ference and outlined several specific functions that were thought to 
be suitable additions to and amplifications of the Conference's cur- 
rent mandate. 

In December, as the 95th Congress drew to a close, the Senate 
Committee on Governmental Affairs issued the final volume of its 
study on Federal regulation, in which a chapter devoted to the 
Conference proposed an enhancement of its role and expansion of its 
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Toj) left: Public Members Jack Greenberg and James F. Flug. Top right: Informal 
Action Committee Chairman Clark Byse, Public Member Richard W. Pogue, 
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M. Harmon. Center: Federal Communications Commission Member J. Clay 
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S. Neil Hosenball, SEC Member Philip A. Loomis, Jr., Public Member Kenneth 
Culp Davis. 
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statutory charter. Many of these propsosals have been incorporated 
into S. 262, introduced in January 1979 by 18 Senators in the 96th 
Congress as a substantially-revised version of S. 2490. S. 262 and 
related bills are expected to be the subject of extensive hearings in 
the 96th Congress. 

Federal Trade Regulation Rulemaking Project 

The 1975 Magnuson-Moss Warranty — Federal Trade Commission 
Improvement Act (P.L. 93-637) established elaborate **hybrid" pro- 
cedures for developing the FTC^s trade regulation rules, and di- 
rected the Administrative Conference to study the new rulemaking 
procedures and report to Congress (§202(d), as amended by P.L. 
94-299, §2, and P.L. 95-558). Professor Barry B. Boyer, Associate 
Dean of the law school of the State University of New York, heads a 
consulting team that is conducting the study called for by this 
legislation. Several staff members from the Office of the Chairman 
are participating in this effort, including Project Manager Michael 
W. Bowers, Sarah G. Flanagan, Linda A. Sedivec and William C. 
Bush. The goal of the study, which is in its fourth year, has been to 
evaluate as precisely as possible each of the major procedural fea- 
tures of the prehearing, hearing and post-hearing stages of the 
rulemaking process that are provided for by the Act, or were de- 
veloped by the FTC in implementing it. The study team has been 
using three basic criteria for evaluation: (1) the accuracy of agency 
decision making; (2) the fairness and acceptability of the proceed- 
ings; and (3) the efficiency of the proceedings. To get at the various 
stages of the process and evaluate them against these criteria has 
required a substantial amount of both empirical and analytical work. 

The Conference will submit an initial report, addressing issues 
related to the prehearing and hearing stages of rulemaking, to Con- 
gress by the statutory reporting date of June 30, 1979. More specif- 
ically, the June report will include the following topics: an overview 
of trade regulation rulemaking under the Magnuson-Moss Act; the 
rulemaking investigation; the role of the prehearing portion of the 
rulemaking record; hearing preparation activities, including the use 
of prehearing conferences and compulsory process; and the conduct 
of hearings, including the use of cross-examination and rebuttal 
submissions. 

A second report, covering the post-hearing stage, compensation 
of participants and other issues, will be delivered to Congress at a 
later date. This bifurcated manner of reporting to Congress on 
trade regulation rulemaking has been made necessary by the very 
slow pace at which the FTC has been acting on proposed rules. 

The study, as originally designed, required the examination of 
several completed rulemaking proceedings under the new proce- 
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dures. The reason for this is that an evaluation of the procedural 
areas which are the focus of the study — including cross- 
examination, prehearing procedures, compensation for public par- 
ticipation, and post-hearing use of the rulemaking record — depends 
in large measure on whether these procedural components ulti- 
mately contribute to a fair and informed administrative decision. As 
of March 1, 1979, the FTC had promulgated two final trade regula- 
tion rules. Thirteen other rules were at various points in the post- 
hearing stage of the rulemaking process, but final action in those 
proceedings did not take place soon enough for their inclusion in a 
June report. 

The later report will cover: the FTC's post-hearing procedures, 
including ex parte communications issues; a detailed analysis of par- 
ticipation in seven **core" rulemaking proceedings; a vertical analy- 
sis of one completed rulemaking; a review of compensation of public 
particpation in rulemakings; and reflections on delay. The vertical 
analysis will involve studying the entire rulemaking proceeding to 
assess the impact of the various procedural stages on the final 
agency decison. 

This study, the most thorough ever undertaken of ''hybird" 
rulemaking proceedings, should have considerable relevance 
government-wide to the use of hybrid procedures and the problems 
related to them. 

Uniform Caseload Accounting System 

The Office of the Chairman has continued to collect caseload and 
individual case data from some two dozen agencies and departments 
that employ administrative law judges to preside over formal APA 
proceedings. Its widely disseminated initial report entitled Federal 
Administrative Law Judge Hearings-Statistical Report for 1975, 
published in October, 1977, was relied upon by the Senate commit- 
tee on Governmental Affairs in its comprehensive "Study on Fed- 
eral Regulation" and in the development of legislation to implement 
many of the conclusions of that study. 

Making extensive use of computerized data processing tech- 
niques, the Office of the Chairman plans to publish in 1979 a report 
covering Fiscal Years 1976-1978. As a part of this effort, which is 
being conducted by staff attorneys Jeffrey Lubbers and David M. 
Pritzker, the Conference's Uniform Caseload Accounting System is 
being reviewed and analyzed and needed refinements made. Among 
other matters, there is an enhanced appreciation of the problems 
involved in obtaining complete and reliable data, the limits inherent 
in a uniform statistical program covering many different kinds of 
agency proceedings, and the care that must be taken in performing 
any comparative analysis on the basis of statistics gathered under 
such a program. 
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Implementation of Recommendations 

One of the most important activities of the Office of Chairman is 
the effort to urge the implementation, by Congress and the Federal 
agencies, of the Conference's recommendations. While recommen- 
dations of the Administrative Conference generally require affirma- 
tive implementation action by the specific governmental bodies to 
which they are addressed, the Conference has no authority to re- 
quire any agency to take implementation action. In carrying out his 
statutory duty to "encourage" the implementation of these recom- 
mendations by such means as are within his power, the Chairman 
must rely upon persuasion and the inherent merit of the recommen- 
dations themselves. 

An intensive study to determine the extent to which over 60 rec- 
ommendations have been implemented — released in May, 1978 after 
an extraordinary effort by virtually all of the Conference's staff — 
makes it clear that the Conference's recommendations have been 
adopted in far more cases than they have been ignored. This report, 
the preparation of which was coordinated by William C. Bush, Legal 
Assistant to the Chairman, contains detailed findings with respect 
to the implementation status of most of the recommendations 
adopted prior to 1977 and identifies those areas where further im- 
plementation efforts are most needed. It includes complete informa- 
tion regarding those recommendations calling for legislation or 
directed to specific agencies and sets forth data with respect to 
implementation by the 25 independent agencies of recommendations 
having government-wide applicability. The Office of the Chairman 
plans to update this study by extending its survey to the executive 
departments whose complex organizational structures have hin- 
dered the Conference in obtaining information, and by including re- 
ports on all recommendations adopted in 1977 and 1978. 

During 1978, the Chairman and attorneys from the Office of the 
Chairman communicated with the Congress and numerous Federal 
agencies for the purposes of advising them of recommendations 
adopted at the June and December, 1978 Plenary sessions and en- 
couraging them to adopt these and several earlier recommenda- 
tions. 

The implementation efforts of the Office of the Chairman with re- 
spect to the recommendations adopted during 1978 are summarized 
below. 

Recommendation 78-1 (Reduction of Delay in Rate'tnaking Cases) 

In an effort to diminish the inefficiency and delay that often hin- 
der effective regulatory action, the Conference recommended sev- 
eral specific steps to help agencies charged with responsibility for 
setting or approving rates make sound decisions more quickly. The 
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Conference proposed that those agencies utilize rulemaking proce- 
dures to achieve a single resolution of generic issues that would 
otherwise arise in many separate cases, use more systematic 
methods of collecting data relevant to rate changes and more 
sophisticated data processing techniques, and place an increased 
emphasis on the negotiated settlement of rate cases. The Confer- 
ence forwarded copies of the recommendation and the study upon 
which it was based to the chairmen of 19 congressional committees 
and subcommittees with responsibilities in areas involving 
ratemaking or government operations, as well as to the heads of 
eight Federal agencies, including the Federal Communications 
Commission, Civil Aeronautics Board, Interstate Commerce Com- 
mission and Federal Energy Regulatory Commission. 

Almost all agencies contacted responded affirmatively and even 
enthusiastically to the recommendation's call for increased resort to 
rulemaking for generalized decisions on recurring rate issues. The 
FERC, for instance, stated that is examining possible rules which 
would establish a presumption of its policy as to many matters cur- 
rently being litigated on a recurring basis, and the FCC is taking a 
similar tack regarding ratemaking principles apphcable to competi- 
tive carrier offerings. The Postal Rate Commission, though, has not 
yet moved forward with any rulemaking proceedings to resolve 
generic issues, citing the fact that it has considered only 4 com- 
prehensive rate cases in its 8 years of existence. 

The agencies also concurred wholeheartedly with the recommen- 
dation that more systematic and sophisticated methods for gather- 
ing and storing data be utilized. Several agencies reported that they 
had already begun using such techniques in some areas or that new 
proposals for their expanded use were under consideration. All 
agencies agreed that increased emphasis upon settling controverted 
rate cases could prove beneficial, assuming the negotiated settle- 
ments arrived at were in the pubhc interest. The FERC stated that 
it was taking steps to encourage settlement agreement by parties, 
including placing settlements on an expedited processing basis. 
Several agencies, including the Federal Maritime Commission, Fed- 
eral Communications Commission and Postal Rate Commission 
warned that implementation of this portion of the Conference rec- 
ommendation might be difficult. They stated that most contested 
rate cases are strenuously litigated and involve numerous parties 
with special interests — factors which frequently diminish the 
chances of general agreement on major issues being reached. 

RecG7n7nendation 78-2 (Procedures for Determining 
Social Security Disability Claims) 

This recommendation calls for the Social Security Administration 
and its Bureau of Hearings and Appeals to undertake a number of 
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improvements in the procedures and decisions of the disability 
hearings and appeals system. SSA appears to have complied sub- 
stantially with three of the recommendation's five parts. It has in- 
formed the Office of the Chairman that it has implemented or is in 
the process of implementing most of those aspects of the recommen- 
dation which deal with evidentiary development, including those 
sections calling for increased development of relevant evidence 
during the prehearing stage of disability proceedings, experimenta- 
tion with wider use of prehearing interviews, and improved usage of 
treating physicians and claimants as sources of information. SSA 
stated that it has effectively complied with the recommendation that 
SSA give a brief statement of its reasons for exercising its right to 
seek remand regarding any decision from which a claimant has 
sought judicial review. The Conference has also been informed that 
SSA has implemented or is in the process of implementing the Con- 
ference's suggestions concerning representation of claimants. 

SSA has partially implemented those sections of the recommenda- 
tion which call for increased attention to the development and dis- 
semination of precedent materials and receipt of evidence during an 
administrative appeal from an administrative law judge's decision. 
However, SSA does not intend to comply with that portion of the 
recommendation which calls upon SSA's Bureau of Hearings and 
Appeals to prescribe appropriate procedures and techniques for ac- 
curate disposition of claims and to establish by regulation the 
agency's expectations concerning the productivity of its administra- 
tive law judges. SSA states that responsibility for overseeing the 
administration of the administrative law judge program rests with 
the Civil Service Commission (now the Office of Personnel Manage- 
ment), which should, at least in the first instance, promulgate any 
regulations such as those recommended. To do otherwise, SSA be- 
lieves, would unfairly single out one agency's administrative law 
judges for special control. 

In October SSA gave formal notice that it intended to rewrite 
those subparts of its regulations dealing with (among other things) 
agency determinations, appeals, and representation of parties. This 
redrafting process and its results may significantly affect the ulti- 
mate degree of SSA's compliance with Recommendation 78-2. 



Recom^nendation 78-3 (Time Limits on Agency Actions) 

This recommendation states that reasonable deadlines can help 
reduce administrative delay, and calls upon each agency to adopt 
guidelines for the prompt disposition of its various proceedings. The 
recommendation states further that Congress ordinarily should not 
impose statutory time limits on agencies' adjudicatory and 
rulemaking proceedings and that, before doing so. Congress should 
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consider requiring agencies to establish their own timetables and 
explain significant departures from their guidelines in current 
status reports. 

The recommendation was transmitted to nearly fifty Federal 
agencies, as well as to the chairmen of twenty congressional com- 
mittees. The Senate Committee on Governmental Affairs, which has 
recently completed a massive six-volume study of the Federal reg- 
ulatory process, has adopted the approach recommended by the 
Conference in its proposed Reform of Federal Regulation Act of 
1979. (S. 262, 96th Congress, 1st Session). 

Agency comment on the Conference's recommendation has been 
highly responsive, with regard to both its general strictures against 
inflexible statutory deadlines and its call for internal agency 
guidelines to improve management and reduce delay. A number of 
agencies pointed out that, besides providing an impetus for timely 
action, timetables that appear reasonable on their face yet are re- 
peatedly missed alert supervisory personnel to trouble spots and 
enable them to identify and remedy the causes of delay. While many 
agencies indicated that they have already begun using such time- 
tables, a large number of these stated that they would undertake a 
broad review of their rulemaking and adjudicatory procedures to 
determine whether and, if so, how their use of internal deadlines 
could be expanded. These included the Consumer Product Safety 
Commission, National Transportation Safety Board, Federal Trade 
Commission, and Occupational Safety and Health Review Commis- 
sion. Some other agencies had few or no deadlines and informed the 
Conference that they would establish suitable time limits. A few 
agencies, like the Environmental Protection Agency, Federal 
Election Commission and Foreign Claims Settlement Commission, 
stated that they already operated under extensive statutory dead- 
lines and believed further guidelines unwarranted. Others, such as 
the Department of State, Commodity Futures Trading Commission, 
National Mediation Board, National Aeronautics and Space Admin- 
istration, Overseas Private Investment Corporation, and Federal 
Deposit Insurance Corporation, did not believe time limits, statu- 
tory or otherwise, to be necessary or appropriate for their particu- 
lar operations. 

Reco7n7nendation 78-i (Federal Agency Interaction ivith Private 
Standard-setting Organizations in Health and Safety Regulation) 

This recommendation, adopted in December 1978, calls upon 
agencies which have authority to issue mandatory health and safety 
regulations to draw on the knowledge and information available in 
private organizations that develop voluntary consensus standards 
and to coordinate their standards-development activity with such 
organizations where they exist. It also urges these agencies to con- 
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sider the use of existing relevant voluntary consensus standards in 
developing mandatory standards, but with due caution and on a 
case-by-case basis, and sets forth several factors for agencies to use 
in evaluating and adopting voluntary consensus standards. 

The Office of the Chairman has transmitted this recommendation 
to thirteen agencies which issue mandatory health and safety regu- 
lations and asked that each provide information on its practices in 
developing such standards and on its plans for implementing the 
Conference proposals. The recommendation has also been addressed 
to eight agencies that use standards in other contexts, with a re- 
quest that they advise the Conference about the extent to which the 
recommended procedures appear suitable to their regulatory pro- 
grams in areas other than health and safety. Copies of the recom- 
mendation have been sent to appropriate congressional committees. 



Advice and Assistance to the Agencies 

A significant function of the staff of the Office of the Chairman is 
to furnish advice and assistance on problems of administrative pro- 
cedure to the agencies. The Administrative Conference Act specif- 
ically contemplates a role for the Conference in advising the agen- 
cies and arranging for the interchange of information among them 
on procedural matters. Because of the Conference's perspective 
over the broad range of agency and administrative programs, the 
consultative capacity of its staff is a unique resource. The Office of 
the Chairman continued actively to perform its advisory and consul- 
tative functions during 1978, responding to numerous requests from 
agencies for guidance on procedural issues. 

The Conference was directly involved in the formulation and im- 
plementation of Executive Order 12044. The Order, issued by 
President Carter on March 23, 1978, directed each Executive 
Agency (and requested each independent agency) to adopt proce- 
dures to improve existing and future regulations. The improve- 
ments sought are primarily in the area of rulemaking procedure. 
The Order called for better advance planning by the agency of the 
rulemaking process, increased public notice and opportunity for the 
public to participate in the process, more direct control over the 
rulemaking process by agency heads, and more systematic and 
careful consideration and analysis of the anticipated costs and bene- 
fits of the proposed rule and of the merits of alternative approaches. 
In addition, the Order directed that the agencies periodically review 
their existing regulations, employing procedures similar to those to 
be used in the development of new regulations. 

Section 5 of the Order required each agency to prepare a draft 
report, and, after opportunity for public comment on the draft, a 
final report describing the principal elements of its process for de- 
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veloping regulations and the changes to be made in response to the 
Order, including the criteria to be applied in deciding which rules 
are significant, the rules that will require a full regulatory analysis, 
and the existing regulations that will be scheduled for review. It 
also required the final report to be submitted to the Office of Man- 
agement and Budget for approval. 

Conference staff was consulted by 0MB at several points during 
the Order^s preparation stage. After issuance, Senior Staff Attor- 
ney Jeffrey S. Lubbers served on the 0MB detail that devised ini- 
tial implementation policies for the Order and consulted with sev- 
eral agencies to ensure their compliance. In June, Si Lazarus, As- 
sociate Director of the President's Domestic Policy Staff, addressed 
the Conference's Seventeenth Plenary Session and, noting that the 
Conference was '*a major contributor" to efforts surrounding for- 
mulation and implementation of the Executive Order, called upon 
the Conference for further assistance. 

Partially in response to this request, the Office of the Chairman 
developed and distributed to the agencies a '*Guide to Development 
and Evaluation of Agency Reports under Executive Order 12044 on 
Improving Government Regulations," published in the Federal 
Register on August 16, 1978 (43 Fed. Reg. 36412). It was prepared 
principally by Mr, Lubbers and Executive Secretary Richard K. 
Berg. 

The purpose of the Guide is to assist preparers and reviewers of 
agency reports in complying with the Executive Order, by describ- 
ing in outline form key elements in the rulemaking process and 
questions that agency reports might usefully address. The Guide 
also points out certain related subjects and problems which might 
appropriately and conveniently be considered by an agency in an 
overall review of its rulemaking procedures, and in some cases of- 
fers suggestions on the handling of these matters. In addition to 
calling attention to Administrative Conference recommendations 
addressed to agency rulemaking procedures, the Guide compares 
various approaches and cites useful examples from the agencies' 
published draft reports. 

Response to the Conference's Guide has been exceedingly favora- 
ble, from both within and without the government. Within the limits 
of its resources, the Conference will participate in efforts to ad- 
vance the implementation of the Order. 

Pursuant to its mandate under the Government in the Sunshine 
Act of 1976, P.L. 94-409, the Office of the Chairman continued to 
advise a number of affected agencies on implementing the open 
meeting provisions of the statute. In June, the Conference pub- 
lished An Interpretive Guide to the Government in the Sunshine 
Act, written by Mr. Berg and staff attorney Stephen H. Klitzman. 
The Guide was based upon extensive consultation between the staff 
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of the Office of the Chairman and the agencies during the agencies' 
preparation of their implementing regulations. It also reflected 
comments and criticisms received from agencies and other in- 
terested persons in response to the circulation of a tentative ver- 
sion. 

Staff members provided comments on a number of proposed 
agency procedural regulations, including notably the Department of 
Commerce's draft administrative procedures for formal hearings to 
be held under the 1977 anti-boycott amendments of the Export Ad- 
ministration Act of 1969. 

In 1977, the Conference began a valuable new program that 
brought together fourteen newly appointed chairmen and commis- 
sioners of the independent Federal regulatory agencies to discuss 
common issues of agency roles, relationships and management. This 
Conference program, its Regulatory Agency Management Seminar 
(RAMS), was conducted by the Conference in 1977 in cooperation 
with the U.S. Civil Service Commission and was the first of its kind. 
While its heavy agenda and limited resources prevented the Confer- 
ence from conducting another RAMS program during 1978, it hopes 
to be able to offer a similar series of briefings during 1979 or 1980 
for recently-appointed chairmen and members of the collegial regu- 
latory agencies. 

Advice and Assistance on Legislation 

The Office of the Chairman continued to provide advice and com- 
ment to Congress and to the Office of Management and Budget on 
procedural aspects of pending legislation. 

In March 1978, Mr. Berg appeared at a hearing on the Depart- 
ment of Energy authorization bill for Fiscal Year 1979 before the 
subcommittee of the House Interstate and Foreign Commerce. He 
testified against a proposal to subject all Department of Energy 
rules to a legislative veto procedure, and he detailed for the com- 
mittee the background of Conference Recommendation 77-1. 

The Office submitted written comments to Senate and House 
committees on S. 2490, the Regulatory Procedures Reform Act; S. 
1974 and H.R. 12296, the Regulatory Flexibility Act; H.R. 8149, the 
Customs Procedural Reform Act; H.R. 9778, to amend title 28, U.S. 
Code; and H.R. 10310, the Sunshine Act Amendments of 1978. 
Written comments were submitted to the Office of Management and 
Budget on a variety of pending and enrolled bills and on several 
agency draft bills. 

Avoidance of Conflicts of Interest 

In 1976 Chairman Anthony, with the concurrence of the Council, 
established a special ad hoc committee, advisory to him, to develop 
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Top: Consultant Thomas D. Morgan, Ratemaking and Economic Regulation 
Comynittee Chairman Betty Jo Christian, Chairman Anthony. Center: Standing, 
Public Member Sheldon S. Cohen. Seated, Public Member Jerre S. Williams, 
Public Member Harry T. Edwards, Department of Commerce Member Alfred 
Meisner, Public Members Katherine E . Sasseville and Rhoda H. Karpatkin. 
Bottom: Compliance and Enforcement Committee Chairman Anthony L. Mon- 
dello, Executive Secretary Richard K. Berg, Licenses and Authorizations Com- 
mittee Chairman Owen Olpin. 
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guidelines and procedures for determining questions of apparent 
conflict of interest and members' disqualification. The Committee 
was chaired by Public Member Anthony L. Mondello, former Gen- 
eral Counsel of the U.S. Civil Service Commission. Committee 
members were Public Members William H. Allen, Robert A. Dixon, 
Jr., and James F. Flug, and Executive Secretary Richard K. Berg. 
At its Seventeenth Plenary Session in June 1978, the Committee 
presented and the Assembly adopted an important new bylaw gov- 
erning avoidance of conflicts of interest by members of the Confer- 
ence in their consideration of matters before the Conference. It was 
published in the Federal Register on July 3, 1978 (43 F.R. 28805- 
28806). 

This new provision, designated as Section 5 of the Conference's 
bylaws, conforms the requirement applicable to non-Government 
members of the Conference to those requirements of law^ otherwise 
applicable to special Government employees, and authorizes the 
Chairman of the Conference to prescribe regulations for the filing of 
statements of employment and financial interest by Conference em- 
ployees and special Government employees under Executive Order 
11122. Such regulations were published on July 3, 1978 (43 F.R. 
28806, 5CFR §§303.101-109). 

To minimize repetitive disclaimers and disclosures, the bylaw re- 
quires each Conference member to file a general statement, avail- 
able to the public, describing the member's practice or affiliations. 
In accordance with 18 U.S.C. §208, a member may not vote or 
otherwise participate in the disposition of any matter of Conference 
business in which he or she has a financial interest, unless exempted 
under regulations. The bylaw, which constitutes Conference regula- 
tions for this purpose, exercises the Conference's authority under 
18 U.S.C. §208(b) to exempt categories of interests as being insuffi- 
cient to disqualify the members from participation, and provides a 
procedure for seeking an ad hoc exemption where a member is in 
doubt as to his or her situation or where a technical but insubstan- 
tial conflict of interest exists. 

The new bylaw was drafted to avoid any appearance of impro- 
priety or conflict of interest in members' consideration of Confer- 
ence matters, and at the same time to preserve the Conference's 
unique capacity to draw on a broad cross section of views from a 
group of experts with first-hand experience and contact with the 
practice of varied administrative procedural matters. 

Select Committee on Ex Parte Communications 
IN Rulemaking 

The District of Columbia Circuit's Home Box Office decision, 567 
F.2d 9 (1977), aroused serious concern in many agencies, because of 
the limitations which the Court imposed on off-the-record communi- 
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cations with agency decisionmakers in the course of informal 
rulemaking proceedings. In response to this concern, Chairman An- 
thony appointed a select committee to consider the problem of how 
to deal with ex parte communications in such rulemaking proceed- 
ings. Members of the Committee were Philip A. Loomis, Jr., 
Chairman, Louis A. Cox, Cornelius B. Kennedy, Victor H. Kramer 
and Richard A. Merrill. Nathaniel Nathanson was the Committee's 
consultant, and Richard K. Berg was its staff liaison. Working in- 
tensively through the spring and summer of 1977, the Committee 
developed the proposal which was adopted as Recommendation 
77-3. (For text, see 1977 Annual Report.) Particular problems of ex 
parte communications in rulemaking have continued to arise and to 
be a source of contention. The select committee is expected to 
renew its attention in 1979 to problems in this area. 

By and large, agency response to Recommendation 77-3 has been 
enthusiastic. All agencies and departments for which the Confer- 
ence has information are utilizing procedures conforming to the 
suggestion that all written communications received should be made 
available to the public promptly. While their practices in the area of 
oral ex parte communications are more varied, most agencies with 
significant rulemaking authority appear to have adopted the Con- 
ference's recommendation that they utilize procedures to summarize 
and make public the substance of significant oral communications 
addressed to the merits. The FCC, for instance, adopted in 1978, 
and is following, an interim policy very similar to the approach rec- 
ommended. Numerous additional agencies, including the Depart- 
ments of State, Justice and Defense and the Federal Deposit Insur- 
ance Corporation and International Trade Commission, have in- 
formed the Conference that they are altering their practices to 
conform to the Recommendation. Others such as the Commodity 
Futures Trading Commission, Veterans Administration, and En- 
vironmental Protection Agency, have proceeded informally by en- 
couraging their staffs and members to follow the procedures 
suggested by the Conference. While a few agencies have chosen to 
go beyond the Conference's approach and impose stricter rules, the 
overall response to the Conference's recommendation indicates that 
most agencies view its recommendation as a workable, fair solution 
to the difficult problems posed by ex parte communications. Staff 
attorney Charles Pou is continuing to monitor agency progress in 
implementation of this recommendation. 

Steering Committee for the Internal Revenue Project 

In terms of resources devoted to it and reconimendations result- 
ing from it, the Conference's largest project completed to date is 
that on improvement of procedures of the Internal Revenue Serv- 
ice. Seventy-two separate recommendations in six groupings (Rec- 
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ommendations 75-5 through 75-10) were adopted by the Conference 
at the Thirteenth Plenary Session in December 1975. The work of 
the Steering Committee, the recommendations themselves, and the 
very extensive implementation of those recommendations by the 
Congress and the Internal Revenue Service have been reported in 
detail in previous annual reports. 

Under the ongoing chairmanship of Public Member Sheldon S. 
Cohen, the work of the Steering Committee is continuing in two 
principal areas: to continue monitoring the implementation of the 
1975 recommendations, and to superintend a new project on experi- 
ence under the provisions of the Tax Reform Act of 1976 on the 
confidentiality of tax return information. 

Survey of State Administrative Procedure 

The Office of the Chairman has continued its study of State ad- 
ministrative law, which is being directed by Professor L. Harold 
Levinson of the Vanderbilt University School of Law. The consult- 
ant has identified these five areas of State procedural innovation 
which may be appropriate for adoption and use in the reform of 
Federal administrative law: (1) development of model rules of pro- 
cedure, (2) scope of judicial review of agency action, (3) techniques 
of legislative oversight, (4) use of hearing officers, and (5) use of 
informal adjudication. The consultant has conducted field research 
in innovative States and will be reporting on this research in the 
near future. 
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TEXTS OF ASSEMBLY ACTIONS 

recommendation 78-1 

Reduction of Delay in Ratemaking Cases 
(Adopted June 7-8, 1978) 

The time regulatory agencies take to make decisions is widely 
criticized. Rate cases — that is, cases in which an agency must consider 
whether to approve a proposed schedule of charges for particular 
services — aptly illustrate the need to explore ways of making sound 
decisions more quickly. Because rate cases differ in kind and complex- 
ity, as well as in their immediate and future consequences, subjecting 
the decision process to unvarying time limits would be unwise. 
Nevertheless, steps that will reduce delays without jeopardizing the 
agencies' ability to bring relevant considerations to bear on the deci- 
sion of each case are urgently needed. 

Delay in the ratemaking process occurs chiefly at two points: (1) de- 
veloping the underlying data, a task shared by the proposer of rates, 
the agency staff, and other participants in the proceedings, and (2) 
writing and issuing opinions to support the agency ^s decision when fi- 
nally made. 

The present recommendation urges utilizing rulemaking procedures 
to achieve a single resolution of issues that would otherwise arise in 
many separate cases. In this respect the recommendation builds upon 
the Conference's previous conclusion (Recommendation 73-6) that li- 
censing agencies should adopt generic procedures to resolve "environ- 
mental issues common to more than one application and appropriate for 
across-the board treatment." If this were done in ratemaking matters, 
both of the main areas of delay noted above could be narrowed. 

The present recommendation also reaffirms the Conference's earlier 
judgment (Recommendation 72-4) that "[sjettlement of rate proceed- 
ings by agreement among the parties ... is appropriate and desirable 
if the agency ... is in a position to determine that the disposition is in 
the public interest." Implicit in the 1972 recommendation was the rec- 
ognition, here explicitly stressed, that the interests of unrepresented 
groups must be considered before a settlement is approved. Increased 
emphasis upon settlement of cases should reduce the need for formal 
decisions and opinions. 

The recommendation calls on ratemaking agencies to collect data 
systematically rather than episodically as cases arise. Computer-based 
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data collection and processing programs have the potential to improve 
both the speed and quality of rate determinations in some agencies. 
These techniques should be emulated whenever the mass or complex- 
ity of statistical material limits the prompt resolution of issues. 

The purpose of this recommendation is to improve ratemaking pro- 
ceedings for the benefit of those regulated as well as for the benefit of 
the users of regulated services, by adding to the efficiency of 
ratemaking agencies. It is not intended that adoption of this recom- 
mendation in any way expand the scope of regulation, have any ad- 
verse competitive impact, or add unduly to the costs of producing in- 
formation. 

Reco7n'mendation 

A. Use of RuletnakiTig for Generic Issues 

1. An agency charged with responsibility for setting or approving 
rates should identify policy issues that may arise repetitively and that 
may be appropriate for a generalized determination instead of indi- 
vidualized judgment. Examples might be deciding the proper treat- 
ment of tax credits, the proper use of automatic adjustment clauses, 
the cost of equity capital, the desirability of differential rates for resi- 
dential and business customers, and the propriety of "lifeline" rates for 
poor or low volume users. Ratemaking agencies should, as to issues of 
that type, commence proceedings that will eventuate in rules adopted 
and published in accord with the requirements of the Administrative 
Procedure Act. The determinations reflected in the published rules 
should be binding in subsequent individual cases, but the agency 
should by rule provide that parties may seek different treatment upon 
a compelling showing that application of the general rule is not appro- 
priate. 

2. A ratemaking agency must of course reexamine its generic de- 
terminations when pertinent technological or economic circumstances 
change or when freshly available information indicates the need for 
further thought. Reexamination should ordinarily take place in another 
rulemaking proceeding. Where, however, the agency acts to reexam- 
ine in whole or in part a rule embodying a generic conclusion, indi- 
vidual rate proceedings that involve an issue then under restudy 
should ordinarily go forward to a decision without awaiting the conclu- 
sion of the new rulemaking proceeding; the parties should be permitted 
to litigate the issue in the individual case unless completion of the 
rulemaking proceeding is imminent and decision of the individual case 
would therefore need to be only briefly postponed. 

B. SysteJTiatic Collection of Data 

1. An agency charged with responsibility for setting or approving 
rates should design means of accumulating on a continuing, periodic 
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basis the kind of data that must now be submitted in support of rate 
change requests. These include, for example, general cost information, 
capital needs projections, data on actual receipts and estimates of 
growth of demand. The information should be obtained through re- 
structuring of existing reporting formats in order to avoid increasing 
the regulated firm's paperwork burden. Agencies should assure that 
the information sought is likely to be of direct and focused relevance to 
forthcoming rate proceedings, and that the agency expects to make 
prompt use of the data. Accumulated information should be accessible, 
to the public, to the extent permitted by law. 

2. To assure efficient use of the information received the agencies 
must employ more sophisticated data processing techniques than are 
now in general use. The models adopted by the Commerce Depart- 
ment's Experimental Technology Incentives Program ('^Regulatory 
Analysis Model") and the Federal Energy Regulatory Commission 
("Regulatory Information System") constitute helpful examples. 

C. Settlement of Rate Cases 

Agencies charged with ratemaking responsibility should encourage 
the parties to controverted rate cases to settle them by agreement. 
Negotiated settlements must, however, take account of public inter- 
ests other than those of the immediate disputants. Procedures to as- 
sure this may vary with circumstances and the agency. Authority to 
approve or disapprove settlements must be retained as a safeguard 
against unwise or improper settlements. 



recommendation 78-2 

Procedures for Determining Social Security 
Disability Claims 

(Adopted June 7-8, 1978) 

For at least two decades the Social Security Administration's 
hearings and appeals processes, particularly those for determining 
disability claims which account for 90% of all hearings, have been 
the subject of study, debate and critical comment. Suggestions for 
improvement of these processes abound. It has been proposed that 
Social Security hearings be exempted from the formal hearing re- 
quirements of the Administrative Procedure Act; that administra- 
tive law judges not be used to decide these cases: that the decisions 
be made not after '^hearing,'' but after '^examination" by a panel of 
experts; that the hearing process be retained, but made fully adver- 
sary; that one or another level of agency review be abolished; that 
judicial review be precluded or shifted to magistrates or to an Arti- 
cle I court; that the substantive standard be changed, or at least 
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sharpened by the development of regulations or precedent deci- 
sions. 

The National Center for Administrative Justice has recently con- 
cluded the most comprehensive study yet undertaken of the Social 
Security hearings and appeals system. In developing the present 
recommendations, the Administrative Conference has reviewed and 
built upon that study, the general conclusion of which is that, given 
existing information, the more dramatic proposals for reform of the 
system are inadvisable. While the problems that have been iden- 
tified by others do in various degrees infect the Social Security 
hearings and appeals system, the difficulties are not so overwhelm- 
ing that the proposal of a markedly different system is required. 
Hence the recommendations that follow are for the most part inter- 
stitial and conservative. Their purpose is to prescribe improve- 
ments while reinforcing sound practice. 

Recotn^nendation 

A. Decisional Body 

1. The use of administrative law judges appointed in conformity 
with the Administrative Procedure Act to decide disability claims 
should be continued, 

2. The Bureau of Hearings and Appeals (BHA) possesses and 
should exercise the authority, consistent with the administrative 
law judge's decisional independence, to prescribe procedures and 
techniques for the accurate and expeditious disposition of Social Se- 
curity Administration claims. After consultation with its adminis- 
trative law judge corps, the Civil Service Commission, and other 
affected interests, BHA should establish by regulation the agency's 
expectations concerning the administrative law judges' perform- 
ance. Maintaining the administrative law judges' decisional inde- 
pendence does not preclude the articulation of appropriate produc- 
tivity norms or efforts to secure adherence to previously enunciated 
standards and policies underlying the Social Security Administra- 
tion's fulfillment of statutory duties. 

B. Evidentiary Develop'fnent 

1. Although evidence must sometimes be collected after the ad- 
ministrative law judge hearing, prehearing development often may 
be necessary for an informed and pertinent exchange at the hearing. 
Administrative law judges should not therefore adopt an invariant 
policy of post-hearing development, but should develop the record 
during the pre-hearing stage whenever sound discretion suggests 
that such development is feasible and useful. 

2. The Bureau of Hearings and Appeals should experiment with 
wider use of pre-hearing interviews as a means for case develop- 
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ment and in order to provide increased opportunity for grants of 
benefits without the necessity of a hearing. Due regard should be 
paid to the convenience of the claimants and to the need for a suita- 
ble record of such interviews. 

3. Better use should be made of treating physicians as sources of 
useful information. In this regard, Bureau of Hearings and Appeals 
should make more frequent use of available, standard form ques- 
tionnaires to treating physicians. And when the Bureau of Hearings 
and Appeals finds that consulting physicians' reports conflict with 
evidence supplied by treating physicians, it should inform claimants 
of the opportunity to have their treating physicians comment in 
writing on the consulting physicians' reports. 

4. The Bureau of Hearings and Appeals should make better use 
of claimants as sources of information by (a) providing them with 
available state agency reasons for denial; (b) providing notice of the 
critical issues to be canvassed at the hearing; and (c) engaging in 
careful and detailed questioning of the claimant at the hearing. 

5. In the absence of regulations structuring the administrative 
law judge's discretion when evaluating vocational factors, adminis- 
trative law judges should take official notice at the hearing of voca- 
tional facts that can be established by widely-recognized documen- 
tary sources or on the basis of agency experience. 

6. When vocational experts are called as witnesses they should 
be examined in detail concerning (a) the claimant's job-related skills; 
(b) the specific jobs that exist for persons with the claimant's skills 
and functional limitations; and (c) the number and regional location 
of jobs that the claimant can perform. 

7. Claimants should not be asked to waive their rights to see 
evidence developed after the hearing. 

8. Congressional inquiries should be processed by Bureau of 
Hearings and Appeals offices in a manner that will avoid any 
suggestion of preferential treatment of claimants either in the 
scheduling or outcome of hearings. 

C. Monitoring, Management and Control of the Hearing Process 

1. The Appeals Council should exercise review on the basis of the 
evidence established in the record before the administrative law 
judge. If a claimant wishes to offer new evidence after the hearing 
record has been closed, petition should be made to the administra- 
tive law judge to reopen the record. Where new evidence is offered 
when an appeal is pending in the Appeals Council, the Appeals 
Council should make that evidence a part of the record for purposes 
of the appeal only if a refusal to do so would result in substantial 
injustice or unreasonable delay. 

2. The Social Security Administration should devote more atten- 
tion to the development and dissemination of precedent materials. 
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These actions include: (a) regulatory codification of settled or estab- 
lished policies; (b) reasoned acquiescence or non-acquiescence in 
judicial decisions; (c) publication of fact-based precedent decisions; 
(d) periodic conferences of administrative law judges for discussion 
of new legal developments or recurrent problems. 

3. The Bureau of Hearings and Appeals should continue an ag- 
gressive quality assurance program to identify errors, determine 
their causes and prevent their recurrence. 

D. Judicial Review 

When seeking a "Secretary-initiated" remand, pursuant to Sec- 
tion 205 of the Social Security Act, the Secretary should state the 
reasons for such request. 

E . Representation 

1. Bureau of Hearings and Appeals offices should fully inform 
claimants prior to the hearing of the availability of counsel and lay 
representation and of the means by which they may obtain counsel 
or representation in their local area on a fee or no-fee basis. 

2, The Bureau of Hearings and Appeals should assist and coop- 
erate with appropriate organizations in the development of training 
programs for attorneys and lay representatives. 



recommendation 78-3 

Time Limits on Agency Actions 

(Adopted June 7-8, 1978) 

Eliminating undue delay in administrative procedures has long 
been a public concern. Congress addressed the problem in general 
terms in the Administrative Procedure Act in 1946. Section 6(a) of 
the original Act required each agency to conclude any matter pre- 
sented to it **with reasonable dispatch." Section 10(e)(A) of the Act 
authorized a reviewing court to enforce this command by compelling 
agency action "unlawfully withheld or unreasonably delayed.'' Al- 
though these two sections (now codified as section 555(b) and sec- 
tion 706(1) of Title 5) contain enforceable prohibitions against un- 
lawful or unreasonable delay, they have contributed little to the re- 
duction of delay. Because what constitutes unlawful or unreasonable 
delay is not readily ascertainable, courts have afforded relief from 
administrative dilatoriness only occasionally and in egregious cases. 
Courts have also recognized that the present statutory provisions 
are too general to deprive agencies of the broad discretion they 
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need to allocate limited resources among competing demands for of- 
ficial attention. 

Frustration over the inability of agencies and courts to speed the 
course of administrative proceedings has occasionally led Congress 
to adopt a somewhat mechanistic approach to the problem. In recent 
years Congress has with increasing frequency enacted statutory 
provisions that require particular agencies to complete adjudicatory 
or rulemaking proceedings within prescribed periods of time. In 
these instances, the statutory limits are stated in terms of specific 
numbers of days or months; the statutes also identify the categories 
of agency proceedings that are subject to the prescribed schedules. 
Congress evidently expects that if it establishes a deadline for 
agency action, the affected agency will meet that deadline, or will at 
the least complete its assigned statutory duty more promptly than it 
would otherwise have done. 

Congressional expectations that statutory time limits would be 
effective have remained largely unfulfilled. There has been a sub- 
stantial degree of noncompliance with all the statutory time limits 
studied. Agency officials often view statutory timetables as un- 
realistically rigid demands that disregard the agency's need to ad- 
just to changing circumstances. Practical experience at diverse 
agencies lends support to this appraisal. 

Statutory time limits tend to undermine an agency's ability to es- 
tablish priorities and to control the course of its proceedings. Such 
limits also enable outside interests to impose their priorities on an 
agency through suit or threat of suit to enforce them. When asked 
to enforce statutory time limits, courts have recognized that an 
agency's observance of the prescribed limits may conflict with other 
requirements of law (e.g., the right of interested persons or parties 
to a full and fair hearing) or with the requirements of sound 
decision-making. Judges have, therefore, treated the enforcement 
of statutory time limits as a matter lying within their own equitable 
discretion despite the precisely measured language of the statutes. 

A recent task force study for the Senate Committee on Gov- 
ernmental Affairs^ has concluded that particularized timetables or 
deadlines established by individual agencies to govern their own 
proceedings can be useful tools for reducing delays and are prefera- 
ble to seemingly more rigid legislative prescriptions. This finding 
fully accords with those of the study underlying the present recom- 
mendation of the Administrative Conference. 



1 Senate Committee on Governmental Affairs, 95th Cong., 1st. Sess., IV Study on 
Federal Regulation: Delay in the Regulatory Process 132-52 (1977). 

40 



Reco'tnrnendation 

1. Reasonable timetables or deadlines can help reduce adminis- 
trative delay. Generally, it is preferable that such limits be estab- 
lished by the agencies themselves, rather than by statute. 

2. Before determining to impose statutory time limits for the 
conduct of agency proceedings, Congress should give due considera- 
tion to the alternative of requiring the agency itself to establish 
timetables or guidelines for the prompt disposition of various types 
of proceedings conducted by it. It may also require that significant 
departure from agency adopted timetables be explained in current 
status reports. 

3. Whether or not required to do so by statute, each agency 
should adopt time limits or guidelines for the prompt disposition of 
its adjudicatory and rulemaking actions, either by announcing 
schedules for particular agency proceedings or by adopting regula- 
tions that contain general timetables for dealing with categories of 
the agency's proceedings. 

4. Congress ordinarily should not impose statutory time limits 
on an agency's adjudicatory proceedings. Statutory time limits may 
be, appropriate, however, when the beneficial effect of agency ad- 
judication is directly related to its timeliness, as may be true in 
certain licensing cases or in clearance or proposed private activity 
where a delayed decision would deprive both the applicant and the 
public at large of substantial benefit. If Congress does enact time 
limits, for cases of any type, it should recognize that special circum- 
stances (such as a sudden substantial increase in caseload, or com- 
plexity of the issues raised in a particular proceeding, or the pres- 
ence of compelling public interest considerations) may justify an 
agency's failure to act within a predetermined time. Statutes fixing 
limits within which agency adjudication must be completed should 
ordinarily require that an agency's departure from the legislative 
timetable be explained in current status reports to affected persons 
or in a report to Congress. 

5. Congress ordinarily should not impose statutory time limits 
on rulemaking proceedings. Purely as a practical matter, modern 
rulemaking proceedings are too complex and varied, and involve too 
many stages, to permit fixing unyielding time frames for stgency 
decision-making. Strict time limits, moreover, may foreclose the use 
of procedural techniques that can be valuable in enhancing the de- 
gree of public participation and insuring completeness of informa- 
tion. ^ Congress should therefore enact statutory time limits appli- 
cable to rulemaking only when it can be relatively specific about 
what it expects the agency to do, and when it intends the agency to 

^See, for example, Administrative Conference Recommendations 76-3, 72-5 and 
77-3. 
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have relatively little discretion in doing it. Congress may appropri- 
ately indicate by statute the time within v^hich an agency should 
respond to individual requests to commence rulemaking, but it 
should avoid combining that time limit with a restriction on the dis- 
cretion the agency otherwise enjoys to commence or not commence 
proceedings and to establish priorities for its rulemaking activities. 

6- If Congress does impose a statutory time limit on agency de- 
cisionmaking, whether in adjudicatory or rulemaking matters, it 
should be attentive to the need for revision. A time limit considered 
desirable at the outset may prove to have been unrealistic because 
it was based on incomplete information. If realistic at the time of 
enactment, the limit may cease to be so with the passage of time. 
Statutes imposing time limits therefore should provide for periodic 
reconsideration by the Congress or grant the agency authority to 
revise the limits under standards established by the Congress. 

7. If a statutory time limit is imposed, Congress should ex- 
pressly state whether affected persons may enforce the time limit 
through judicial action and, if so, the nature of the relief available 
for this purpose- In cases where the time limit is intended only as a 
norm by which the agency's performance is to be measured, a re- 
quirement that the agency report deviations from the time limit to 
Congress may be a desirable means of assuring oversight of its 
performance. 

recommendation 78-4 

Federal Agency Interaction with Private 
Standard-Setting Organizations in Health and Safety 

Regulation 

(AdQpted December 14-15, 1978) 

(a) Many federal agencies have authority to issue mandatory 
health or safety regulations relating to products, materials, 
processes, practices or services that may be the subjects of vol- 
untary standards prepared by non-governmental organizations. 
Non-governmental standards, though not legally enforceable, 
have in fact gained wide acceptance and a high degree of ob- 
servance. Many voluntary standards are developed, reviewed, 
and periodically revised by technical committees of such non- 
governmental organizations that follow open and regular proce- 
dures, including a process for considering and attempting to re- 
solve negative comments. Membership on technical committees 
may be broadly based and "balanced" in an effort to assure rep- 
resentation of varying points of view and avoidance of domina- 
tion by a single interest. Some standards-developing organiza- 
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tions provide a review mechanism to assure compliance with 
prescribed procedures and an appropriately balanced member- 
ship. Standards developed by private organizations that gener- 
ally observe such procedures, or under the Department of 
Commerce voluntary standards program, are frequently re- 
ferred to as "voluntary consensus standards," and are the sub- 
ject of this recommendation. This recommendation is directed 
toward the manner in which agencies should interact with non- 
governmental organizations that develop voluntary consensus 
standards and the manner in which agencies should utilize such 
standards for health and safety regulation. 

(b) Not all voluntary standards are developed through the 
consensus process just outlined. Other kinds of voluntary 
standards — for example, those developed by trade associations 
or other organizations through nonconsensus procedures — may 
be valuable for regulatory use by federal agencies, but are not 
treated by this recommendation. Also, the recommendation 
does not address the development of international standards. 

(c) Members of technical committees that develop voluntary 
consensus standards often have a wealth of technical knowledge 
and expertise that agency staffs do not possess. Agency par- 
ticipation in or cooperation with those technical committees 
may result in the development of standards that adequately ad- 
dress considerations of health or safety more efficiently and ef- 
fectively than if the agency seeks independently to formulate 
standards. The fact that a standard has been developed by an 
organization that uses consensus processes, however, does not 
of itself assure that it is appropriate for regulatory use. For 
example, some standards were developed at a time when less 
open procedures were followed, or when the state of relevant 
knowledge was less advanced, than at present. Some standards 
were developed without relevant accident and injury informa- 
tion. Some organizations and committees preparing voluntary 
consensus standards may not always have an adequate repre- 
sentation of varying interests; in particular, there are problems 
in obtaining effective representation of and participation by 
certain significant interests, especially consumers, employees, 
small business, and certain noneconomic interests that agencies 
may be charged with protecting.^ Moreover, the process of 
seeking consensus followed by some standards-developing or- 



^The Conference is aware that the concept of representing identified "interests" 
in private standards-developing organizations is a complex one, involving consid- 
erations such as what may be identifiable as an interest, its relevancy, its inter- 
nal homogeneity, its capacity to be represented by knowledgeable spokesmen, 
and its political strength. 
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ganizations often may create standards that are acceptable for 
business interests but may not be suitable for regulatory use. 

(d) Consequently, the appropriateness of particular voluntary 
consensus standards for use by an agency in the development of 
mandatory health or safety regulations should be determined on 
a case-by-case basis. Of course, before adopting any mandatory 
standard, the agency should identify a need for doing so. 

(e) Questions have been raised as to the possible applicability 
of the Federal Advisory Committee Act to technical committees 
and standards-developing organizations. The FACA should not 
apply to the technical committees and standards-developing or- 
ganizations contemplated by this recommendation, which ordi- 
narily are privately organized and operated primarily for pur- 
poses independent of advising the federal government. It would 
be injurious to the operation of such organizations, and to their 
wiUingness to cooperate with federal agencies, to apply to them 
certain provisions of the FACA which assume federal sponsor- 
ship and control of committees subject to the Act. Examples 
include the vesting of authority in federal employees to approve 
and terminate meetings and to approve the agenda of meetings, 
and of authority in the General Services Administration to con- 
duct annual reviews which can result in recommendations to re- 
structure or even abolish committees. The recommendation 
calls upon Congress to amend the FACA to make explicit that it 
does not govern the technical committees and standards- 
developing organizations here addressed. Of course, several 
principles reflected in the FACA — such as balanced member- 
ship and open decisionmaking — represent important criteria for 
agencies to take into account when considering the use of 
standards developed by such organizations (see paragraph 6(c)). 

(f) The recommendation that follows is limited to agency in- 
teraction with standards-developing organizations and use of 
voluntary consensus standards in the context of regulation of 
health or safety.^ The recommendation may nevertheless be 
significant in relation to setting standards for other purposes: 
for example, in conservation of energy and resources, environ- 
mental issues, and formulation of test methods and definitions. 
Agencies that use voluntary consensus standards in contexts 
other than health or safety regulation are urged to consider the 



^The concept of "regulation of health or safety" for purposes of this recommenda- 
tion is not intended to encompass all agency functions aimed at health and safety 
concerns. For example, the recommendation does not deal with requirements 
relating directly to the qualifications or conduct of individuals engaged in the 
performance of professional services in areas of health or safety, or regulations 
that impose preconditions on eligibility for federal funding programs. 
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recommended measures set forth below and to follow them to 
the extent appropriate. However, the recommendation is not 
intended to have application to the use of voluntary standards 
in government procurement, as to which less elaborate proce- 
dures may be appropriate in many cases. 

Recommendation 

Coordination and Cooperation with Standards-Developing 
Organizations 

1. An agency having authority to issue mandatory health or 
safety regulations should draw on the knowledge and information 
available in active technical committees that develop relevant vol- 
untary consensus standards, and should interact in accordance with 
this recommendation with technical committees that follow proce- 
dures that are substantially in accord with the criteria of paragraph 
6(c). 

(a) To the extent that staff resources permit, the agency 
should arrange for an appropriately qualified employee to serve 
on each technical committee in which the agency has a signifi- 
cant interest. An employee so serving should serve as a repre- 
sentative of the agency rather than in an individual capacity or 
as a representative of some other designated "interest.''^ 
Where separate representatives of several agencies may result 
in an imbalance on the committee, the agencies should seek to 
agree on a common representative or on the attendance of some 
agency personnel as observers. The representative's function 
should be to act as liaison to the committee, to monitor and par- 
ticipate in its standards-writing activities, and to provide in- 
formation and communicate the views of the agency relative to 
the standards being developed and the procedures followed by 
the technical committee. The representative should have no au- 
thority to vote or to bind the agency to any specific proposal. 
An agency employee who has participated in a technical com- 
mittee's development of a standard may thereafter participate 
in the agency's decisionmaking process by providing informa- 
tion and advice, but should not otherwise participate in making 
the agency's decision on whether to adopt or to revise that 
standard unless the agency has no other personnel with the 
requisite knowledge and expertise. 



^This paragraph should not be construed as indicating disapproval of the common 
present practice of permitting agency employees serving with the consent of 
their agencies on technical committees in their individual capacities or as repre- 
sentatives of some other designated "interest" rather than as agency representa- 
tives, 
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(b) When considering whether to modify an existing manda- 
tory health or safety standard or to develop a new mandatory 
standard, the agency should normally ask an appropriate tech- 
nical committee, if an active one exists, to consider the matter 
and the data bearing on the possible need for a modification or a 
new standard. This should be done before the agency independ- 
ently publishes a modification or new standard as a proposed 
regulation. The agency should announce the referral in an ad- 
vance notice of proposed rulemaking which describes the in- 
teraction between the agency and the technical committee and 
explains how the views of the interested public may be com- 
municated to the committee. If the technical committee 
promptly takes steps to develop an appropriate new voluntary 
consensus standard or to modify a relevant voluntary consensus 
standard in a manner acceptable to the agency, or presents an 
appropriate existing standard, the agency may incorporate the 
standard into its regulations, or may determine that gov- 
ernmental action is not needed (see paragraph 7). If, however, 
the committee does not respond promptly or adequately and the 
agency determines that regulatory action is needed, the agency 
should proceed independently to develop a mandatory standard. 
In determining whether to request the assistance of a technical 
committee or to defer development of a regulation pending ac- 
tion by a technical committee, the agency should take into ac- 
count the need for prompt development of the standard and 
whether committee consideration may be obtained promptly. 

(c) The relationship between the agency and the technical 
committee should be a cooperative one, and the agency should 
not seek to dominate the committee. 

(d) In their published rulemaking notices relating to volun- 
tary consensus standards, agencies should describe their in- 
teractions with the technical committees involved. 

(e) Congress should amend the Federal Advisory Committee 
Act to state explicitly that the technical committees and 
standards-developing organizations of the sort addressed by 
this recommendation, which are privately organized and oper- 
ated primarily for purposes independent of advising federal 
agencies, are not within the definition of '^advisory committee" 
for purpose of that Act. 

2. In appropriate cases the agency should provide its available 
technical information, data on health or safety concerns, and other 
relevant material and information to the technical committee. The 
agency may also provide financial and other support for the commit- 
tee when such action is legally permissible and is in furtherance of 
the agency's mission and responsibility. 

3. If an active relevant technical committee exists, an agency 
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undertaking to develop standards **in-house" should coordinate its 
efforts with the committee as outlined in paragraphs 1 and 2, unless 
the agency has strong reasons to believe the committee can make no 
useful or timely contribution to the development of an adequate 
standard. 

4. Each agency should, as a matter of general policy, regularly 
review standards or revisions proposed by technical committees ac- 
tive in the areas of regulatory concern of the agency, and should 
advise such committees on a regular and informal basis whether the 
proposed standards and revisions appear to be consonant with the 
agency's regulatory responsibilities. 

5. Agencies should adopt and publish regulations or policy 
statements implementing the procedures outlined in paragraphs 1 
through 4 and describing the manner in which agency representa- 
tives are to be designated and the authority they are to possess. 

Use of Existing Voluntary Consensus Standards in Regulation 

6. Agencies with authority to issue health or safety regulations 
should consider the use of existing relevant voluntary consensus 
standards in developing mandatory standards. Voluntary consensus 
standards should be considered with due caution and on a case-by- 
case basis. Ordinarily, standards which embody judgmental factors 
should receive greater scrutiny when being considered by agencies 
for adoption into regulations than standards which specify nomen- 
clature, basic reference units, or methods of measurement or test- 
ing, and which are primarily empirical in their formulation. In 
evaluating a voluntary consensus standard each agency should con- 
sider the following factors: 

(a) The apparent suitability of the voluntary consensus 
standard for use as a mandatory standard, including: 

(i) The problems addressed by the standard and changes 
in the state of knowledge since the standard was prepared 
or last revised; 

(ii) The extent to which the standard has been complied 
with, and the reasons for any noncompliance; 

(iii) The extent of injury, accident, or illness known to 
have resulted from products, materials, processes, prac- 
tices or services that have conformed with the standard; 

(iv) The clarity and detail of the standard's language;^ 

(v) The extent to which the standard establishes per- 
formance rather than design criteria, where feasible; 

(vi) The extent to which a newly developed standard, 
under which little experience exists, appears adequately to 



'^The wording of a standard may contain too much detail as well as too little. 
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address the hazards considered by the developers of the 
standard or known to the agency; and 
(vii) The enforceability of the standard. 

(b) The nature of the agency's statutory mandate to develop 
health or safety regulations and the consistency of the provi- 
sions of the voluntary consensus standard with that mandate. 

(c) The adequacy of the procedures followed by the organiza- 
tion preparing the standard to assure that: 

(i) The membership of the technical committee repre- 
sents a broadly based and balanced array of relevant inter- 
ests, including, where appropriate, representatives of con- 
sumers, labor, small business, and other affected groups, 
and no single interest has a dominating influence on the 
committee; 

(ii) Reasonable notice that a proposed standard is being 
considered is given to interested persons and groups; 

(iii) Interested persons and groups have an opportunity 
to participate in the deliberations and discussions relating 
to the standard; 

(iv) Prompt and careful consideration is given to minority 
points of view and objections to the standard; 

(v) Standards are approved by considerably more than a 
simple majority vote of the technical committee, although 
unanimity is not necessarily required; 

(vi) An adequate opportunity for review is afforded to as- 
sure that fairness is protected and that dissenting views 
are given full consideration; 

(vii) Adequate records are maintained to document that 
the established procedures were actually followed and that 
the views presented were duly considered in accordance 
with those procedures; and 

(viii) The entire process is open to public scrutiny and 
review. 

(d) The availability of documentation adequately describing 
the costs and benefits, the rationale for and method of arriving 
at the critical requirements of the standard, and other factors 
actually considered by the technical committee in developing or 
revising the voluntary consensus standard. 

(e) The number of negative voters and the interests they rep- 
resent. 

(f) Possible anti-competitive effects that may arise from the 
use of the voluntary consensus standard. 

7. Subject to the procedural requirements of 5 U.S.C. §553 or 
other relevant statutes, a voluntary consensus standard that ap- 
pears to be partially or wholly suitable for use as a regulation may 
be adapted by an agency in various ways: 
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(a) If the voluntary consensus standard adequately addresses 
the questions of health or safety and is being substantially com- 
plied with by the affected industry, the agency may decide to 
take no further regulatory steps, or, alternatively, to adopt the 
standard into its regulations (see paragraph (f) below), and di- 
rect its primary regulatory efforts elsewhere. If, under these 
circumstances, the agency decides to take no further regulatory 
steps, it should pubHsh that decision and the reasons therefor in 
the Federal Register. The agency should thereafter review 
periodically the continued adequacy of the standard and the ex- 
tent of compliance with it by the affected industry. 

(b) If the voluntary consensus standard adequately addresses 
the questions of health or safety, but there has not been sub- 
stantial compliance with the standard by the affected industry, 
or if the industry is so scattered and diffuse that it is difficult to 
ascertain compliance, then the agency should adopt the stand- 
ard into its regulations. Where the standard is new, the agency 
may defer a decision for a reasonable period to observe the ef- 
fects of the standard. 

(c) If the voluntary consensus standard adequately addresses 
the questions of health or safety but the language of the stand- 
ard lacks the clarity or detail appropriate for a regulatory 
standard, then the agency should accept the substantive provi- 
sions of the voluntary consensus standard and seek to develop 
the needed clarity or detail by working with the technical com- 
mittee. Only if this is unsuccessful or impractical should the 
agency alone reformulate the standard. In evaluating whether a 
voluntary consensus standard is appropriately detailed, the 
agency should consider the extent to which other regulatory au- 
thorities have adopted the standard and have then succeeded in 
enforcing it. 

(d) If the voluntary consensus standard does not adequately 
address the pertinent questions of health or safety, the agency 
should seek to develop an adequate standard with the assist- 
ance of the relevant technical committee by following the pro- 
cedures described in paragraph 1(b). 

(e) Agencies should consider the "regulatory guide" approach 
as a means of effectively making use of voluntary consensus 
standards. A ''regulatory guide" is a formal declaration by the 
agency that compliance with designated portions, or all, of a 
voluntary consensus standard will be considered an acceptable 
method of compliance with a general mandatory standard ap- 
pearing in either the governing statute or the agency's regula- 
tions. When taking this approach, the agency should suitably 
publicize its decision and reasons therefor. 

(f) The agency may adopt a voluntary standard into its regu- 
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lations either by placing the text of the standard in the regula- 
tions, or, preferably, by incorporating the standard by refer- 
ence pursuant to 1 C.F.R. Part 51. 

8. Each regulatory agency must take special care to avoid need- 
less inconsistencies between voluntary and mandatory standards, as 
well as to remain abreast of technological change. An agency that 
has adopted a voluntary consensus standard into its regulations 
must therefore be aware of and must promptly review all later revi- 
sions initiated by the technical committees. If a revision is consist- 
ent with the agency's regulatory responsibilities, the agency should 
promptly proceed under its rulemaking authority to amend its prior 
standard by adopting the latest revision. Such procedures should 
provide for coordinated consideration by all agencies that have 
adopted the standard. 

Revisions of Standards that have been Incorporated by Reference by 
More than One Agency 

9. Where a voluntary consensus standard has been incorporated 
by reference by two or more agencies, the Office of the Federal 
Register should develop, and implement in the form of a regulation, 
a procedure by which such agencies may elect in advance to have all 
proposed changes in such voluntary consensus standard reviewed 
pursuant to the following procedure: 

(a) A notice of proposed rulemaking, prepared by or under 
the direction of the Office of the Federal Register, should be 
published under the name of each electing agency in accordance 
with the notice and comment requirements lof 5 U.S.C. §553, so 
that each agency's standard can be revised promptly in accord 
with revisions subsequently approved by the promulgating or- 
ganizations. The notice should also direct that all comments on 
the proposed revision be sent to each electing agency as well as 
to the promulgating organization. The Office of the Federal 
Register should coordinate the distribution of comments if the 
number of electing agencies is large. 

(b) Each electing agency should promptly review each pro- 
posed revision to the referenced standard in the light of the 
comments received, and should then determine whether or not 
to adopt the revision when it has been finally approved by the 
promulgating organization. Adoption of the revised standard 
should be formally announced and should be officially pubhshed, 
without further public opportunity to comment. 

10. In order to implement paragraph 9, the Office of the Federal 
Register should promptly ascertain all incorporations by reference 
of voluntary standards that have been made in the Code of Federal 
Regulations and are currently in effect. 



50 



BYLAWS OF THE ADMINISTRATIVE CONFERENCE 

(As revised June 8, 1978) 

Section 1. Establishment and Objective 

The Administrative Conference Act, 5 U.S.C. §§ 571 et seq. 
(1970), 78 Stat. 615 (1964), authorized the establishment of the Ad- 
ministrative Conference of the United States as a permanent, inde- 
pendent agency of the Federal Government. The purpose of the 
Administrative Conference is to improve the administrative proce- 
dure of Federal agencies to the end that they may fairly and ex- 
peditiously carry out their responsibilities to protect private rights 
and the public interest. The Administrative Conference Act pro- 
vides for the membership, organization, powers, and duties of the 
Conference. 

Section 2. Membership 

(a) general 

Each member is expected to participate in all respects according 
to his own views and not necessarily as a representative of any 
agency or other group or organization, public or private. Each 
member (other than a member of the Council) shall be appointed to 
one of the standing committees of the Conference. 

(b) terms of nongovernment members 

The terms of non-Government members, who are appointed by 
the Chairman with the approval of the Council, shall terminate at 
2-year intervals from June 30, 1970. No more than 10 percent of 
such members shall at any time be in continuous service beyond a 
third term. 

(c) eligibility and replacements 

(1) A member designated by a Federal agency shall become in- 
eligible to continue as a member of the Conference in that capacity 
or under that designation if he leaves the service of the agency or 
department. Designations and redesignations of members shall be 
filed with the Chairman promptly. 

(2) A person appointed as a non-Government member shall be- 
come ineligible to continue in that capacity if he enters full-time 
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Government service. In the event a non-Government member of the 
Conference resigns or becomes ineligible to continue as a member, 
the appointing authority shall appoint a successor for the remainder 
of the term. 

(d) alternates 

Members may not act through alternates at plenary sessions of 
the Conference. Where circumstances justify, an alternate may be 
permitted, with the approval of a committee, to participate for a 
member in a meeting of the committee, but such alternate shall not 
have the privilege of a vote in respect to any action of the commit- 
tee. 



Section 3. Committees 

The following shall constitute the standing committees of the 
Conference: 

1. Committee on Agency Decisional Processes; 

2. Committee on Agency Organization and Personnel; 

3. Committee on Compliance and Enforcement Proceedings; 

4. Committee on Grants, Benefits and Contracts; 

5. Committee on Informal Action; 

6. Committee on Judicial Review; 

7. Committee on Licenses and Authorizations; 

8. Committee on Ratemaking and Economic Regulation; and 

9. Committee on Rulemaking and Public Information. 

The activities of the committees shall not be limited to the areas 
described in their titles, and the Chairman may redefine the respon- 
sibilities of the committees and assign new or additional projects to 
them. With the approval of the Council, the Chairman may establish 
special ad hoc committees and assign special projects to such com- 
mittees. The Chairman shall coordinate the activities of all commit- 
tees to avoid duplication of effort and conflict in their activities. 



Section 4. Liaison Arrangements 

The Chairman, with the approval of the Council, may make liaison 
arrangements with representatives of the Congress, the judiciary, 
Federal agencies, and professional associations which are not repre- 
sented on the Conference. Persons appointed under these arrange- 
ments may participate in the activities of a designated committee 
without vote; and may participate in the deliberations of the Con- 
ference with privileges of the floor, but without vote. 
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Section 5. Avoidance of Conflicts of Interest 

(a) disclosure of interests 

(1) Non-Government members may be deemed to be special Gov- 
ernment employees within the meaning of 18 U.S.C. 202 and subject 
to the provisions of sections 201-224 of title 18 U.S.C, in accord- 
ance with their terms. The Chairman of the Conference is au- 
thorized to prescribe requirements for the filing of statements of 
employment and financial interests necessary to comply with part 
III of Executive Order 11222, as amended, or any successor Presi- 
dential or statutory requirement. Without conceding the correct- 
ness of the view that non-Government members are special Gov- 
ernment employees, the Conference has chosen to adopt the bylaw 
provisions that follow in order to eliminate whatever uncertainties 
might otherwise exist concerning the propriety of participation in 
Conference proceedings. 

(2) In addition to complying with any requirement prescribed by 
statute or Executive order, each member, public or governmental, 
shall, upon appointment to the Conference and annually thereafter, 
file 2i brief general statement describing the nature of his or her 
practice or affiliations, including, in the case of a member of a 
partnership, a general statement about the nature of the business or 
practice of the partnership, to the extent that such business, prac- 
tice, or affiliations might reasonably be thought to affect the 
member's judgment on matters with which the Conference is con- 
cerned. (For example, a member might state that he or she repre- 
sents employers or unions before the National Labor Relations 
Board, broadcasters before the Federal Communications Commis- 
sion, or consumer groups before agencies and courts.) The chairman 
will include with the agenda for each plenary session a statement 
calling to the attention of the members the i'equirements of this 
section. Each member who believes the content of the agenda calls 
for disclosure additional to that already on file will file an amended 
statement concerning his or her interests. Current statements of all 
members will be open to public inspection at the Office of the 
Chairman and will be readily available at any plenary session. Ex- 
cept as provided in paragraph (B) of this section, members may vote 
or participate in matters before the Conference without additional 
disclosure of interest. 

(b) disqualifications 

(1) In accordance with 18 U.S.C. section 208 a member shall not, 
except as provided in paragraphs (B) (2) or (3) of this section, vote 
or otherwise participate as a member in the disposition of any par- 
ticular matter of Conference business, including the adoption of rec- 
ommendations and other statements, in which, to his or her knowl- 
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edge, the member has a financial interest. For purposes of this 
paragraph (B) a member is deemed to have a financial interest in 
any particular matter in which the member, the member's spouse, 
minor child, partner, organization in which the member is serving 
as officer, director, trustee, partner, or employee, or any person or 
organization with whom he or she is negotiating or has any ar- 
rangement concerning prospective employment, has a financial 
interest. 

(2) Notwithstanding paragraph (B) (1) of this section, a member 
may, at any stage of Conference consideration and without further 
disclosure, participate and vote on a proposed recommendation or 
other Conference statement or action relating to the procedure of 
any Federal agency or agencies, where the Conference action is not 
directed to and is unlikely to affect the substantive outcome of any 
pending judicial matter or administrative proceeding involving a 
specific party or parties (other than the United States) in which to 
his knowledge he has a financial interest. The Conference deter- 
mines pursuant to 18 U.S.C. section 208(b) that in such a case any 
financial interest which the member may have in the matter before 
the conference is too remote to affect the integrity of the member's 
service to the Conference. 

(3) Where a member believes that he or she is or may be disqual- 
ified from participating in the disposition of a matter before the 
Conference under the provisions of this subsection, the member 
may advise the Chairman of the reason for his or her possible dis- 
qualification, including a full disclosure of the financial interest in- 
volved. 

If the Chairman determines in writing pursuant to 18 U.S.C. sec- 
tion 208(b) that the interest is not so substantial as to be likely to 
affect the integrity of the member's service to the Conference, the 
member may, upon receipt of such determination, vote and other- 
wise participate in the disposition of the matter. 



Section 6. General 

(a) meetings 

All sessions of the Assembly shall be pubhc. Privileges of the 
floor, however, extend only to: (1) Members of the Conference, (2) 
persons appointed pursuant to section 4, (3) consultants and staff 
members insofar as matters on which they have been engaged are 
under consideration, and (4) persons who, prior to the commence- 
ment of the meeting, have obtained the approval of the Chairman 
and who speak with the unanimous consent of the Assembly. 
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(b) quorums 

A majority of the members of the Conference shall constitute a 
quorum of the Assembly; a majority of the Council shall constitute a 
quorum of the Council. 

(C) SEPARATE STATEMENTS 

(1) A member who disagrees in whole or in part with a recom- 
mendation adopted by the Assembly is entitled to enter a separate 
statement in the record of the Conference proceedings and to have 
it set forth with the official publication of the recommendation in the 
Federal Register. A member's failure to file or join in such a sepa- 
rate statement does not necessarily indicate his agreement with the 
recommendation. 

(2) Notification of intention to file a separate statement must be 
given to the Executive Secretary not later than the last day of the 
plenary session at which the recommendation is adopted. Members 
may, without giving such notification, join in a separate statement 
for which proper notification has been given. 

(3) Separate statements must be filed within 10 days after the 
close of the session, but the Chairman may extend this deadline for 
good cause. 

(d) AMENDMENT OF BYLAWS 

The Conference may amend the bylaws provided that 30 days' 
notice of the proposed amendment shall be given to all members of 
the Assembly by the Chairman. 

(e) PROCEDURE 

Robert's Rules of Order shall govern the proceedings of the As- 
sembly to the extent appropriate. 



THE ADMINISTRATIVE CONFERENCE ACT 

[Public Law 88-499, August 30, 1964, 78 Stat. 615, as codified by 
Public Law 89-554, September 6, 1966, 80 Stat. 388, as amended 
by Public Law 95-293, June 13, 1978, Title 5 U.S.C, Chapter 5, Sub- 
chapter III, Sections 571 through 576.] 

§ 571 Purpose. 

It is the purpose of this subchapter to provide suitable arrange- 
ments through which Federal agencies, assisted by outside experts, 
may cooperatively study mutual problems, exchange information, 
and develop recommendations for action by proper authorities to 
the end that private rights may be fully protected and regulatory 
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activities and other Federal responsibilities may be carried out ex- 
peditiously in the public interest. 

§ 572 Definitions. 

For the purpose of this subchapter — 

(1) "administrative program" includes a Federal function which 
involves protection of the public interest and the determination of 
rights, privileges, and obligations of private persons through rule- 
making, adjudication, licensing, or investigation, as those terms are 
used in subchapter II of this chapter, except that it does not include 
a mihtary or foreign affairs function of the United States; 

(2) ''administrative agency'' means an authority as defined by sec- 
tion 551(1) of this title; and 

(3) ''administrative procedure" means procedure used in carrying 
out an administrative program and is to be broadly construed to 
include any aspect of agency organization, procedure, or manage- 
ment which may affect the equitable consideration of public and pri- 
vate interests, the fairness of agency decisions, the speed of agency 
action, and the relationship of operating methods to later judicial 
review, but does not include the scope of agency responsibility as 
established by law or matters of substantive policy committed by 
law to agency discretion. 

§ 573 Administrative Conference of the United States. 

(a) The Administrative Conference of the United States consists 
of not more than 91 nor less than 75 members appointed as set forth 
in subsection (b) of this section. 

(b) The Conference is composed of — 

(1) a full-time Chairman appointed for a 5-year term by the Presi- 
dent, by and with the advice and consent of the Senate. The Chair- 
man is entitled to pay at the highest rate established by statute for 
the chairman of an independent regulatory board or commission, 
and may continue to serve until his successor is appointed and has 
qualified; 

(2) the chairman of each independent regulatory board or commis- 
sion or an individual designated by the board or commission; 

(3) the head of each Executive department or other administra- 
tive agency which is designated by the President, or an individual 
designated by the head of the department or agency; 

(4) when authorized by the Council referred to in section 575 (b) of 
this title, one or more appointees from a board, commission, de- 
partment, or agency referred to in this subsection, designated by 
the head thereof with, in the case of a board or commission, the 
approval of the board or commission; 

(5) individuals appointed by the President to membership on the 
Council who are not otherwise members of the Conference; and 
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(6) not more than 36 other members appointed by the Chairman, 
with the approval of the Council, for terms of 2 years, except that 
the number of members appointed by the Chairman may at no time 
be less than one-third nor more than two-fifths of the total number 
of members. The Chairman shall select the members in a manner 
which will provide broad representation of the views of private citi- 
zens and utilize diverse experience. The members shall be members 
of the practicing bar, scholars in the field of administrative law or 
government, or others specially informed by knowledge and experi- 
ence with respect to Federal administrative procedure. 

(c) Members of the Conference, except the Chairman, are not en- 
titled to pay for service. Members appointed from outside the Fed- 
eral Government are entitled to travel expenses, including per diem 
instead of subsistence, as authorized by section 5703 of this title for 
individuals serving without pay. 

§ 574 Powers and duties of the Conference. 

To carry out the purpose of this subchapter, the Administrative 
Conference of the United States may — 

(1) study the efficiency, adequacy, and fairness of the administra- 
tive procedure used by administrative agencies in carrying out ad- 
ministrative programs, and make recommendations to administra- 
tive agencies, collectively or individually, and to the President, 
Congress, or the Judicial Conference of the United States, in con- 
nection therewith, as it considers appropriate; 

(2) arrange for interchange among administrative agencies of in- 
formation potentially useful in improving administrative procedure; 
and 

(3) collect information and statistics from administrative agencies 
and publish such reports as it considers useful for evaluating and 
improving administrative procedure. 

§ 575 Organization of the Conference. 

(a) The membership of the Administrative Conference of the 
United States meeting in plenary session constitutes the Assembly 
of the Conference. The Assembly has ultimate authority over all 
activities of the Conference. Specifically, it has the power to^ 

(1) adopt such recommendations as it considers appropriate for 
improving administrative procedure. A member who disagrees with 
a recommendation adopted by the Assembly is entitled to enter a 
dissenting opinion and an alternate proposal in the record of the 
Conference proceedings, and the opinion and proposals so entered 
shall accompany the Conference recommendation in a publication or 
distribution thereof; and, 

(2) adopt bylaws and regulations not inconsistent with this sub- 
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chapter for carrying out the functions of the Conference, including 
the creation of such committees as it considers necessary for the 
conduct of studies and the development of recommendations for con- 
sideration by the Assembly. 

(b) The Conference includes a Council composed of the Chairman 
of the Conference, who is Chairman of the Council, and 10 other 
members appointed by the President, of whom not more than one- 
half shall be employees of Federal regulatory agencies or Executive 
departments. The President may designate a member of the Council 
as Vice Chairman. During the absence or incapacity of the Chair- 
man, or when that office is vacant, the Vice Chairman shall serve as 
Chairman. The term of each member, except the Chairman, is 3 
years. When the term of a member ends, he may continue to serve 
until a successor is appointed. However, the service of any member 
ends when a change in his employment status would make him ineli- 
gible for Council membership under the conditions of his original 
appointment. The Council has the power to — 

(1) determine the time and place of plenary sessions of the Con- 
ference and the agenda for the sessions. The Council shall call at 
least one plenary session each year; 

(2) propose bylaws and regulations, including rules of procedure 
and committee organization, for adoption by the Assembly; 

(3) make recommendations to the Conference or its committees on 
a subject germane to the purpose of the Conference; 

(4) receive and consider reports and recommendations of commit- 
tees of the Conference and send them to members of the Conference 
with the views and recommendations of the Council; 

(5) designate a member of the Council to preside at meetings of 
the Council in the absence or incapacity of the Chairman and Vice 
Chairman; 

(6) designate such additional officers of the Conference as it con- 
siders desirable; 

(7) approve or revise the budgetary proposals of the Chairman; 
and 

(8) exercise such other powers as may be delegated to it by the 
Assembly. 

(c) The Chairman is the chief executive of the Conference. In that 
capacity he has the power to — 

(1) make inquiries into matters he considers important for Con- 
ference consideration, including matters proposed by individuals in- 
side or outside the Federal Government; 

(2) be the official spokesman for the Conference in relations with 
the several branches and agencies of the Federal Government and 
with interested organizations and individuals outside the govern- 
ment, including responsibility for encouraging Federal agencies to 
carry out the recommendations of the Conference; 
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(3) request agency heads to provide information needed by the 
Conference, which information shall be supplied to the extent per- 
mitted by law; 

(4) recommend to the Council appropriate subjects for action by 
the Conference; 

(5) appoint, with the approval of the Council, members of commit- 
tees authorized by the bylaws and regulations of the Conference; 

(6) prepare, for approval of the Council, estimates of the budg- 
etary requirements of the Conference; 

(7) appoint and fix the pay of employees, define their duties and 
responsibilities, and direct and supervise their activities; 

(8) rent office space in the District of Columbia; 

(9) provide necessary services for the Assembly, the Council, and 
the committees of the Conference; 

(10) organize and direct studies ordered by the Assembly or the 
Council, to contract for the performance of such studies with any 
public or private persons, firm, association, corporation, or institu- 
tion under title III of the Federal Property and Administrative 
Services Act of 1949, as amended (41 U.S.C. 251-260), and to use 
from time to time, as appropriate, experts and consultants who may 
be employed in accordance with section 3109 of this title at rates not 
in excess of the maximum rate of pay for grade GS-15 as provided in 
section 5332 of this title; 

(11) utilize, with their consent, the services and facilities of Fed- 
eral agencies and of State and private agencies and instrumen- 
talities with or without reimbursement; 

(12) accept, hold, administer, and utilize gifts, devises, and be- 
quests of property, both real and personal, for the purpose of aiding 
and facilitating the work of the Conference. Gifts and bequests of 
money and proceeds from sales of other property received as gifts, 
devises, or bequests shall be deposited in the Treasury and shall be 
disbursed upon the order of the Chairman. Property accepted pur- 
suant to this section, and the proceeds thereof, shall be used as 
nearly as possible in accordance with the terms of the gifts, devises, 
or bequests. For purposes of Federal income, estate, or gift taxes 
property accepted under this section shall be considered as a gift, 
devise, or bequest to the United States; 

(13) accept voluntary and uncompensated services, notwith- 
standing the provisions of section 3679(b) of the Revised Statutes 
(31 U.S.C. 665(b)); 

(14) on request of the head of an agency, furnish assistance and 
advice on matters of administrative procedures; and 

(15) exercise such additional authority as the Council or Assembly 
delegates to him. 

The Chairman shall preside at meetings of the Council and at each 
plenary session of the Conference, to which he shall make a full re- 
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port concerning the affairs of the Conference since the last preced- 
ing plenary session. The Chairman, on behalf of the Conference, 
shall transmit to the President and Congress an annual report and 
such interim reports as he considers desirable. 

§ 576 Appropriations. 

To carry out the purposes of this subchapter, there are au- 
thorized to be appropriated sums not to exceed $1,700,000 for the 
fiscal year ending September 30, 1979, $2,000,000 for the fiscal year 
ending September 30, 1980, $2,300,000 for the fiscal year ending 
September 30, 1981, and $2,300,000 for the fiscal year ending Sep- 
tember 30, 1982. 
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